AGENDA ITEM # 7E
AGENDA ITEM EXECUTIVE SUMMARY
Village Board Meeting
May 10, 2021
Item Title:

Masonry Coping Repairs and Maintenance

Staff Contact:

Mark Bozik, Fire Chief

VILLAGE BOARD ACTION
Adopt a resolution authorizing the Mayor to sign and the Village Clerk to attest to
a contract for construction services between the Village of Roselle and Eugene
Matthews, Inc for masonry coping repairs at the Fire Station.
Executive Summary:
Last year masonry coping repair and maintenance work was to be completed on the fire
station. Because of COVID-19, the project was delayed in 2020 and budgeted for 2021.
The project consists of removing and replacing all caulking joints on the limestone caps
on the fire station building. The current condition of the caulk allows water to penetrate
the masonry walls causing damage as the water freezes and thaws. Proposed repairs
will keep water from penetrating the masonry structure and prevent further masonry
damage.
In preparation of completing this project in FY 2020, several masonry companies were
contacted to provide quotes at prevailing wages. The low bid was provided by Eugene
Matthews, Inc. (EMI) for the sum of $11,600. EMI has been contacted and they have
agreed to honor the original quoted price. EMI performed similar work for the Village in
the past and we were very satisfied with the results.
Implications:
Is this item budgeted? Yes, $26,250 is budgeted for this project.
Any other implications to be considered?
Attachments:
Resolution
Contract for Construction Services
Quote from Eugene Matthews Inc.
Photos of damage
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n/a

RESOLUTION NO. 2021A RESOLUTION AUTHORIZING THE MAYOR
TO SIGN AND THE VILLAGE CLERK TO ATTEST TO A CONTRACT FOR
CONSTRUCTION SERVICES BETWEEN THE VILLAGE OF ROSELLE AND
EUGENE MATTHEWS, INC.
WHEREAS, the corporate authorities of the Village of Roselle deem it in the
best interests of the Village to enter into a contract with Eugene Matthews, Inc., 2600 S.
25th Avenue, Broadview, Illinois 60155; and
WHEREAS, the contract is for Eugene Matthews, Inc. to supply materials and
labor for repair of masonry work on the fire station; and
NOW, THEREFORE, be it resolved by the Mayor and Board of Trustees of the
Village of Roselle that the Mayor is hereby authorized to sign and the Village Clerk is
hereby directed to attest that certain “Contract for Construction Services” between the
Village of Roselle and Eugene Matthews, Inc., which is attached hereto and
incorporated as fully set forth as attached.
ADOPTED this 10th day of May, 2021
AYES:
NAYS:
ABSTAIN:
ABSENT:

ATTEST:
____________________________
Patricia Burns, Village Clerk

__________________________
David Pileski, Mayor

CONTRACT NO. 21 -________ FOR CONSTRUCTION SERVICES
THIS CONTRACT is made and entered into by and between the Village of Roselle, a body
politic and corporate (hereinafter the "Village"), and Eugene Matthews, Inc. (hereinafter
“Contractor").
WITNESSETH:
WHEREAS, the fire department building located at 100 E. Maple is in need of masonry
repairs and maintenance; and
WHEREAS, the Village has determined that it is reasonable, necessary and desirable to
obtain the services of a contractor to complete the project; and
WHEREAS, Contractor desires to provide the necessary services upon the terms set forth
herein.
NOW, THEREFORE, in consideration of the mutual promises, terms and conditions set forth
herein, the parties agree as follows:
1. Scope of Services. Contractor shall perform the services described in its proposal dated
April 29, 2021, which is attached hereto and incorporated herein as Exhibit A.

Contractor

represents and warrants that it shall perform its services in a manner consistent with the level of
care and skill customarily exercised by other contractors under similar circumstances at the time the
services are performed. Where this Agreement is inconsistent with any provision of Exhibit A, this
Agreement shall control.
2. Compensation. The total amount to be paid Contractor for the services under this
Contract and expenses incurred in connection therewith is $ 11,600. Contractor shall submit its
payment requests, and the Village shall pay contractor in accordance with the Local Government
Prompt Payment Act.
3. Additional Services. Contractor shall perform only those services specified herein. In the
event Contractor or the Village determines that additional services are required to complete the
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project, such additional services shall not be performed unless directed in writing by the Village.
Payment for additional services shall be as mutually agreed upon by the parties.
4. Hold Harmless and Indemnification. Contractor shall defend, hold harmless and
indemnify the Village, its officers, agents, employees and elected officials, from any loss, damage,
demand, liability, cause of action, fine, judgment or settlement, together with all costs and expenses
related thereto (including reasonable expert witness and attorney fees), that may be incurred as a
result of bodily injury, sickness, death or property damage or as a result of any other claim or suit of
any nature whatsoever arising from or in any manner connected with, directly or indirectly, the
negligent acts, errors, omissions, or intentional acts or omissions of Contractor in performing the
services provided for in this Contract or the negligent acts, errors, omissions or intentional acts or
omissions of any agent, subcontractor or contractor hired to perform any service on behalf of
Contractor. The obligation on the part of the Contractor to defend, hold harmless and indemnify the
Village shall survive the expiration or termination of this contract.
5.

Insurance.

Unless otherwise authorized in writing by the Village Administrator,

Contractor and each of its agents, subcontractors and contractors hired to perform any services
provided for herein shall purchase and maintain during the term of this Contract insurance coverage
which will satisfactorily insure Contractor and, where appropriate, the Village against claims and
liabilities which may arise out of the services referred to in this Contract. Such insurance shall be
issued by companies authorized to do business in the State of Illinois and approved by the Village.
The insurance coverages shall include, but not necessarily be limited to, the following:
A. Worker's Compensation insurance with limits as required by the applicable
statutes of the State of Illinois.

The Employer's Liability coverage under the Worker's

Compensation policy shall have limits of not less than $500,000 each accident/injury; $500,000
each employee/disease; $500,000 policy limit.
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B. Commercial general liability insurance protecting Contractor against any and all
public liability claims which may arise in the course of performance of this Contract. The limits of
liability shall be not less than $1,000,000 each occurrence bodily injury/property damage combined
single limit and $2,000,000 aggregate bodily injury/property damage combined single limit. The
policy of commercial liability insurance shall include contractual liability coverage and an
endorsement naming the Village as an additional insured.
C. Commercial automobile liability insurance covering Contractor's owned, nonowned and leased vehicles which protects Contractor against automobile liability claims whether on
or off of the Village's premises with coverage limits of not less than $1,000,000 per accident bodily
injury/property damage combined single limit. The policy of commercial liability insurance shall
include contractual liability coverage and an endorsement naming the Village as an additional
insured.
D. Umbrella or Excess liability insurance with limits of not less than $1,000,000 per
occurrence bodily injury/property damage combined single limit. The Umbrella or Excess coverage
shall apply in excess of the limits stated in subparagraphs (B) and (C) above, and shall either
include an endorsement naming the Village as an additional insured or provide "following form"
coverage for the primary insurance.
6. Evidence of Insurance. Contractor shall furnish the Village with a certificate of insurance
and, upon the Village's request, copies of all insurance policies and endorsements thereto
evidencing the coverages stated above. The insurance certificates and policies shall provide that
no cancellation or modification of the policies shall occur without at least 30 days' written notice to
the Village. Contractor shall not commence any services under this Contract until evidence of the
required insurance is received and approved by the Village. The Village shall be named on the
policies required by Section 5 subsections B and D as additional insured. No policy shall require
contribution by the Village’s insurance.
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7. Compliance with Laws. Contractor shall comply with all applicable federal, state and
local laws, rules and regulations, and with all Village ordinances, rules and regulations now in force
or hereafter enacted in the performance of the services required under this Contract. This contract
may be subject to the “Prevailing Wage Act”, 820 ILCS 130/.01 et seq. (“the Act”). It shall be the
responsibility of the Contractor to determine whether the Act is applicable and if so, to comply with
all its terms and conditions. Any contractor having a question as to whether the Act is applicable
shall consult with their own attorney to ascertain applicability. The Village shall not have any duty to
inform the Contractor of the Act’s applicability. If, however, the Village informs the Contractor that
the Act is applicable, it shall be the Contractor’s obligation to comply with all its terms and
conditions unless the Contractor can establish to the satisfaction of the Village that the Act is
inapplicable. If it is determined that The Act applies to this Agreement, all Contractors and
subcontractors subject to its terms shall comply with all of its provision, including, but not limited to
the following:
A. Prevailing Rate of Wages Applies. Not less than the current prevailing rate of
wages (hourly cash wages plus amount for fringe benefits) in DuPage County, Illinois, as found by
the Illinois Department of Labor or by a court of review shall be paid to all laborers, workers and
mechanics performing work under this Agreement. As of June 1, 2019, the prevailing wage
scheduled published by the Illinois Department of Labor automatically sets the applicable prevailing
rates and the Village of Roselle no longer approves an annual prevailing wage ordinance. The
Illinois Department of Labor publishes the prevailing wage rates at http://labor.illinois.gov.
B. Revised Prevailing Rate of Wages. If the Department of Labor revises the
prevailing rate of hourly wages to be paid by the public body, the revised rate shall apply to the
Contractor. The Illinois Department of Labor revises the prevailing wage rates and the Contractor
has an obligation to check the Illinois Department of Labor website for revisions to prevailing wage
rates.
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C. Certified Payroll. The Contractor and each subcontractor shall:
i. make and keep, for a period of not less than 5 years, records of all laborers,
mechanics, and other workers employed by them on the project; the records shall include:
1.) each worker’s name, address, telephone number when available,
the last four digits of the worker’s social security number, the worker’s gender, the worker’s race,
the worker’s ethnicity, veteran status, classification or classifications, the worker’s gross and net
wages paid in each pay period, the worker’s starting and ending times of work each day, the hourly
wage rate, the hourly overtime wage rate, the hourly fringe benefit rates, the name and address of
each fringe benefit fund, the plan sponsor of each fringe benefit, if applicable, and the plan
administrator of each fringe benefit, if applicable.
ii.) submit not later than the 15th day of each calendar month, in person, by
mail, or electronically, a certified payroll to the Village, until the Illinois Department of Labor
activates its certified payroll database, at which time the certified payroll shall only be submitted to
the Illinois Department of Labor’s database. The certified payroll shall consist of a complete copy of
the records identified in paragraph C of Section 7. The certified payroll shall be accompanied by a
statement signed by the Contractor or subcontractor which states that:
1.) such records are true and accurate;
2.) the hourly rate paid to each worker is not less than the general
prevailing rate of hourly wages required by this Act; and
3.) the Contractor or subcontractor is aware that filing a certified
payroll that he or she knows to be false is a Class A misdemeanor.
D. Inspection of Records. Upon seven business days’ notice, the Contractor and
each subcontractor shall make available for inspection and copying at a location within the state of
Illinois during reasonable hours the records identified in paragraph C of Section 7 to the Village of
Roselle, its officers and agents, and to the State of Illinois Director of Labor and his deputies and
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agents. The availability for inspection and copying shall be during reasonable hours that when
considered with the location of the records and the location of the person providing the notice make
it accessible by driving reasonable hours.
E. Bonds. In all Contractors’ bonds the Contractor shall include a provision that will
guarantee the faithful performance of the prevailing wage clause provided by this Agreement.
8. Control of Services. The Village shall not be responsible for or have control over the
means, methods, techniques or procedures with respect to the performance by Contractor of the
services in this Contract.
9. Termination of Contract. If the Village concludes that the Contractor is not performing in
accordance with the terms set forth herein, the Village Administrator, or his designee, may issue a
stop work order requiring an immediate cessation of all work except that necessary to secure
project protection and safety.

If the Contractor fails to remediate its breach within two business

days the Village Administrator may terminate this Agreement.

The Village may terminate this

agreement without cause upon seven calendar days’ notice. In the event of a termination, the
Village shall pay Contractor for the services performed and expenses incurred as of the effective
date of termination, less any sums attributable, directly or indirectly, to Contractor's breach. Stop
work orders may be issued by the Village Administrator or his designee orally or by e-mail to the
Contractor. All oral stop work orders shall be confirmed by e-mail but e-mail shall not be a
prerequisite to the stop work order becoming effective.
10. Recovery of Costs. In the event the Village is required to institute any proceeding or
action, whether legal or equitable, to enforce any provision of this Contract, the Village shall be
entitled to recover all costs and expenses incurred as a result of said action or proceeding, including
reasonable expert witness and attorney fees.
11. Ownership of Documents & Release of Information. All records, reports, tests, studies,
documents, data or other information, regardless of whether in written, electronic or other format,
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prepared or generated by Contractor in connection with performing the services provided for herein
shall be regarded as the sole and exclusive property of the Village and shall not be utilized by
Contractor in any manner on other projects or distributed to third parties without the prior written
consent of the Village. In addition, any information provided by the Village to Contractor in
connection with Contractor's performance of the services provided for herein and all information
associated with Contractor's work product shall remain confidential and shall not be disclosed to
any third party without the prior written consent of the Village.
12. FOIA. Contractor agrees to furnish all records related to this Agreement and any
documentation related to the Village required under an Illinois Freedom of Information Act (ILCS
140/1 et/ seq.) (hereinafter, “FOIA”) request within five business days after Village issues notice of
such request to the Contractor. Contractor agrees to not apply any costs or charge any fees to the
Village regarding the procurement of records required pursuant to a FOIA request except it may
request and shall be paid fees authorized by the FOIA. Contractor agrees to defend, indemnify and
hold harmless Village and agrees to pay all reasonable costs connected therewith (including but not
limited to reasonable attorney’s and witness fees, filing fees, and any other expenses) for Village to
defend any and all causes of action, disputes, prosecutions, or conflicts arising from Contractors
failure to furnish all documentation related to a request within five days after the Village issues
notice of request that Village utilize a lawful exemption under FOIA in relation to any FOIA request
thereby denying that request, Contractor agrees to pay all cost connected therewith (such as
reasonable attorney’s and witness fees, filing fees and any other expenses) to defend any denial of
a FOIA request by the Contractor’s request to utilize a lawful exemption to Village.
13. Integration. The provisions set forth herein represent the entire agreement between the
parties and supersede all prior agreements, promises and representations, as it is the intent of the
parties to provide for a complete integration within the terms of this Contract. This Contract may be
modified only by a further written agreement between the parties, and no modification shall be
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effective unless properly approved and executed by each party.
14. Electronic Signatures. Each party agrees that this agreement may be executed by
electronic signatures, whether digital or encrypted, of the parties included in this agreement and
shall have the same force and effect as manual signatures. Similarly, delivery of this agreement by
electronic mail in “portable document format” (“.pdf”) form or by another electronic means will have
the same legal effect as delivery of an original executed copy of this agreement.
15. Jurisdiction. Exclusive jurisdiction for any disputes under this Agreement shall be in the
18th Judicial Circuit Court, Wheaton, DuPage County, Illinois.
IN WITNESS WHEREOF, the parties have entered into this Contract as of the 10th day of
May, 2021.
VILLAGE OF ROSELLE
ADMINISTRATOR’S OFFICE
31 S. PROSPECT ST.
ROSELLE, IL 60172

EUGENE MATTHEWS, INC.
2600 S. 25th AVENUE
BROADVIEW, IL 60155
ATTN: LUIS FARRIOLS

BY:_____________________________

BY:______________________________

Mayor

Owner/President

ATTEST:__________________________

ATTEST:__________________________
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2600 S. 25th Avenue
Broadview, IL 60155
Tel: 312-666-4646
Fax: 312-666-6066
www.emiusa.net

Masonry and Concrete Repair & Restoration

Mark Bozik
Village of Roselle
Roselle Fire Department
100 East Maple
Roselle, IL 60172

June 28,2019

UPDATED 4/29/21
Dear Mark:
We propose to furnish all necessary labor, material, equipment and insurance to complete the work at 100 E Maple Ave.
Roselle, IL 60172 as specified and outlined below.
Location of repairs: Admin Building & Fire Dept. Building (Excluding Hose Tower). An example of an area of
concentration is shown below.
Scope:
General conditions included:
• Mobilization and demobilization
• Insurance
• Supervision
• Trucking
• Debris removal
• Roof protection
• Daily cleanup
Repairs:
• Sealant replacement – up to 270 lineal feet is included.
• At all coping abutted joints sealant joints.
• Cut out existing sealant joint 100%.
• All joints before application shall be thoroughly clean, dry and free from dust, oil, grease and any
foreign matter.
• Apply primer to prepared joints. At perimeter sill joint install proper sized closed cell backer rod and
BASF 150 (one part silyl-terminated polyether) sealant with an 80 pound pressure gun and tooled
finished to a smooth and concave profile immediately after application to insure firm, full contact with
the inner face of the joints.
• Access material shall be scrapped off with a caulking tool or knife.
• Color chart sample shall be provided for owner’s approval.
Pricing Breakdown:
• General Conditions: • Sealant replacement –

270 Lineal foot @ $26 /LF=
Total

$4,580
$7,020
$11,600

TOTAL PRICE: $11,600.00 (PRICE SUBJECT TO CHANGE IN THIRTY DAYS)
Conditions and Qualifications:
• Not included are: Permit -purchasing services available on request, Material testing, swing stage inspections by
an Engineer, structural calculations, window washing, tree trimming, landscaping replacement, and removal of
obstructions i.e. HVAC units, mechanicals, signs, conduits, utility lines, lights, pipes, etc.
• Any utility lines that interfere with the project will be identified by EMI, Inc. and wrapped or removed by the
owner. If the power lines are not wrapped or relocated EMI will work as closely as OSHA permits but will result
in not accessing certain areas.
• Owner to provide electric as need at ground level.
• This work will create dust. Owner to notify all occupants of the building that all windows and doors are to be
closed during our operations. EMI, Inc. is not responsible for interior dust infiltration of any type.
• Scaffold, equipment, and materials shall not be moved until work is completed. We have assumed interrupted
access to perform all specified work.

•
•

Façade repair work hours (5 days a week 8 hour days): 7:30 a.m. to 4 p.m. Monday - Friday. Overtime,
weekend, nighttime, and holiday hours are not included with this proposal.
Owner to provide access to sanitary facilities.

TERMS: A 30% material purchasing and scheduling deposit will be invoiced prior to commencement of work. The
balance is due seven days after receipt of final invoice. 2% interest per month will be charged on any outstanding
balance, translating to an effective rate of 24% per annum.
EXHIBITS: Exhibit A, Eugene Matthews, Inc., Standard Terms and Conditions
ACCEPTANCE: This proposal is expressly limited to the terms and conditions herein contained and those specifically
identified and incorporated by reference. Acceptance of this proposal by the Owner is expressly made contingent upon:
1) acceptance of this proposal without change modification; or, 2) negotiation of mutually acceptable contract terms.
Except as noted above, for purposes of this proposal any and all other terms and conditions, written or oral, are
expressly hereby rejected by EMI. The Owner may not rely on this proposal except at its own risk, until such time as the
parties reduce to writing their mutual agreement on the Contract terms.
PLEASE SIGN BELOW AND INITIAL EACH PAGE OF THE TERMS AND CONDITIONS
ACCEPTED BY: ______________________________________________
TITLE: ____________________________ DATE: _____________________
Sincerely,

Luis Farriols
Project Manager

Exhibit A - Eugene Matthews, Inc. Standard Contract Terms and Conditions
General – Detailed descriptions of installation methods and materials to be installed on for the scope of work identified above are available on request. All equipment
required to perform the Work will be erected and maintained during the course of performance. Owner to provide access to needed utility connections. Work areas
will be broom swept to remove accumulations of our debris, which will be removed on a regular basis. All Work shall be performed in a good and workmanlike
manner by persons skilled in their trades.
Contract Insurance - EMI shall provide Workers Compensation, Comprehensive General Liability, Excess Liability, Automobile Liability and Installation Floater
insurance as per the attached schedule. Owner and Owner’s Agent agree to bear the premium cost for any additional insurance coverage required by
Owner and Owner’s Agent that is (a) in excess of current policy limits shown below, (b) alters or expands coverages and/or (c) is in addition to the
insurance policies currently maintained by EMI.
A. EMI shall maintain during the life of this agreement the following insurance and minimum limits of liability:
Policy
Limits
General Liability
Each Occurrence
$1,000,000
Fire Damage (Any One Fire)
$300,000
Medical Expense (Any One Person)
$10,000
General Aggregate
$2,000,000
Products – Completed Operations (Aggregate)
$2,000,000
Automobile Liability
Combined Single Limit (Each Accident)
$1,000,000
Workers Compensation and Employer’s Liability (Statutory Limits)
Each Accident
$500,000
Disease (Each Employee)
$500,000
Disease (Policy Limit)
$500,000
Excess Liability
Each Occurrence
$2,000,000
Aggregate
$2,000,000
(Excess Liability Underlying Insurance: General Liability, Automobile Liability, Worker’s Compensation
and Employer’s Liability.)
Installation Floater
$250,000
B. Builder’s Risk - EMI maintains the Installation Floater coverage shown above to protect its work during the course of the project. On
Projects for which the contract amount is in excess of $250,000, Owner shall purchase and maintain property insurance written on a builders
risk “all risk” format in an amount not less than the Contract price. EMI’s maximum liability for any deductible under any all risk policy obtained
by Owner shall not exceed $10,000 for any one occurrence. Alternatively, Owner can request that EMI obtain such insurance, the cost of
which shall be added to the contract price. In no event shall EMI have any liability for any business interruption, loss of use or consequential
damages for any loss or claim arising out of the work performed under this agreement.
Waiver of Subrogation - The Owner and EMI waive all rights against (1) each other and any of their subcontractors, sub-subcontractors, agents and employees,
each of the other, and (2) the Architect, Architect’s consultants, separate contractors, and any of their subcontractors, sub –subcontractors, agents and employees,
Including the right of subrogation on any Worker’s Compensation, General Liability, Auto Liability, Property Insurance and Excess Insurance policies except such
rights as they have to proceeds of such insurance held by the owner as fiduciary A waiver of subrogation shall be effective as to a person or entity even though that
person or entity would otherwise have a legal liability for said loss, a duty of indemnification, contractual or otherwise, didn’t have an insurable interest in the property
damaged or did not pay the insurance premium directly or indirectly.
Indemnity- To the fullest extent permitted by law, EMI and Owner agree to indemnify, keep and save harmless the other from and against claims, damages and
losses arising out of or resulting from performance of the Work, provided that such claim, damage or loss is 1) attributable to bodily injury, sickness, disease or death
or 2) to injury or destruction of tangible property (other than the Work itself), but only to the extent caused by their respective negligent acts, errors or omissions (or
by anyone directly or indirectly is employed by them or anyone for whose acts they may be liable) and limited to the available liability insurance covering this
contractual risk.
Limitation of Liability – The EMI’s liability to the Owner on any claim or dispute shall be no greater than the limits of its insurance coverage as set out in the
attached schedule (excluding claims or disputes on the warranty obligation below, which limits liability to the dollar value of this Agreement).
Warranties – Owner acknowledges that this contract is for a partial repair of an integrated façade system and was performed at the Owner's direction. EMI
warrants that all workmanship and all materials employed in the Work shall be free of defects for a period of one year from the date of substantial completion of the
Work. EMI's warranty does not extend to defects or damage caused by: (1) normal wear and tear during normal usage, (2) use for a purpose for which the Project
was not intended, (3) improper or insufficient maintenance, (4) modifications to the Work performed by the Owner or Others and/or (5) abuse. If any defects in the
work are found within the warranty period, Owner will notify EMI in writing and EMI will investigate and determine if the defect is covered by this warranty. Any defect
covered under this warranty will be corrected by EMI within a reasonable time following such determination. Owner agrees that the EMI’s liability for breach of this
warranty shall not exceed dollar amount of its contract with Owner. EMI expressly disclaims and Owner waives any other warranty, express or implied at law, and
extends this warranty in lieu of any and all warranties which may otherwise exist or are implied in fact or law, including those of Merchantability and Fitness for a
Particular Purpose. IN ADDITION TO THE FOREGOING, EMI DISCLAIMS AND DISAVOWS ANY AND ALL RESPONSIBILITY OR LIABILITY FOR ANY MOLD
CONDITION OR FORMATION, REMEDIATION THEREOF OR CONSEQUENTIAL DAMAGE ASSOCIATED WITH SUCH MOLD CONDITION OR
FORMATION OF ANY KIND WHETHER DISCOVERED PRIOR TO OR FOLLOWING THE DATE OF SUBSTANTIAL COMPLETION.
Safety – EMI will have overall responsibility for safety precautions and programs in the performance of its work. EMI will seek to avoid injury, loss or damage to
persons or property at the worksite, materials and equipment stored at on-sight or off-site locations for use in the Work; and property located at the worksite and
adjacent to work areas, whether or not the property is part of the Work.
Repair is Not Design – EMI does not and is not providing professional design services. This contract is limited to providing repairs of the existing integrated façade
system identified by Owner. Owner agrees all repairs shall utilize materials similar to those existing. Should the services of a licensed design professional be desired
or required Owner shall secure the same under a separate contract.
Concealed or Unknown Worksite Conditions – Owner must inform EMI of any known latent conditions that would materially change the Scope of Work. Owner
also recognizes that apart from known conditions, that concealed or unknown worksite conditions may exist which cannot be detected by the visual inspection prior
to establishing the Scope of Work. If (a) subsurface or other physical conditions are found, which are materially different than those indicated in the Scope of Work,
or (b) unusual or unknown physical conditions are encountered at the worksite, EMI will stop work and provide Owner with prompt written notice of the condition(s).
Any such condition(s) will be the basis for the issuance of Change Order to the Work.
INITIAL______

Hazardous Materials --Owner will make known any hazardous conditions at the worksite. To the extent these precautions are inadequate to prevent foreseeable
bodily injury or death to persons resulting from such hazardous materials, including asbestos or polychlorinated biphenyl (PCB) which are encountered by EMI, it
shall upon encountering said condition(s), stop work and report the conditions to the Owner in writing. The Owner shall investigate site for the presence of
hazardous materials. The Owner shall also be responsible for the remediation of any area which poses a potentially hazardous condition at its sole cost and
expense. In the event hazardous materials are encountered, Owner may either terminate this Contract or request that the EMI suspend Work, which request shall
be the subject of a written Change Order. Any suspension of Work shall require Owner to pay EMI any and all demobilization and remobilization costs thereby
incurred. To the fullest extent permitted by law, Owner shall indemnify, keep and save EMI harmless from and against any claims made by employees and/or third
parties arising out of performance of the Work in the affected area.
Assignments – Neither the Owner nor EMI shall assign this agreement without the written consent of the other except as to the assignment of the proceeds. The
terms and conditions of this agreement are binding upon both parties, their partners, successors, assigns and legal representatives. If either party attempts to make
such an assignment without securing the written consent of the other, that party shall, nevertheless, remain legally responsible for all obligations under this
agreement.
Contractor’s Rights of Collection of Overdue Payments - In the event Contractor is compelled to enforce Contractor’s rights to payment under this Contract,
then Owner shall in addition to interest be responsible to reimburse Contractor its expenses of collection of any monies due to the Contractor from the Owner,
including but not limited to Contractor’s expenses of filing, recording, perfection and foreclosure of any Mechanics Lien and any and all expenses incidental to any
cause of action seeking collection of any sums owed by Owner to Contractor arising out of or relating to this Agreement including Contractor’s reasonable attorney’s
fees incurred thereby
Proof of Funding – Proof of funding will be provided by the Owner, at the request of EMI prior to the start of the work. Such proof may be in the form of an
irrevocable letter of credit, acceptable to EMI.
Authorization – Owner and/or agent of Owner of the address of the worksite for which the Work identified in this proposal is to be performed hereby acknowledges
that the party signing this agreement is authorized to sign and enter into contracts on behalf of the Owner.
No Third Party Beneficiaries – Nothing contained in this Agreement shall create a contractual relationship with or a cause of action in favor of a third party against
either Owner or EMI.
Accrual of Causes of Action - Causes of action between the parties to this Agreement pertaining to acts or failures to act shall be deemed to have accrued and
the applicable statutes of limitations shall commence to run not later than either the date of Substantial Completion for acts or failures to act occurring prior to
Substantial Completion or the date of issuance of the final Certificate of Payment for acts or failures to act occurring after Substantial Completion.
Termination - EMI may terminate this Agreement if Work is stopped for a period of 3 consecutive days through no fault of EMI as a result of the issuance of a stop
work order by a court or public official having jurisdiction, an act of government, such as a declaration of national emergency ceasing all Work, Owner not making
payment(s) on a Certificate for Payment within the time allotted and/or failure of the Owner to provide evidence of financial arrangements to satisfy payment
obligations. The Owner may terminate this Agreement if EMI persistently refuses to supply enough skilled workers or proper materials, fails to make payments to
Subcontractors in accordance their respective agreements, persistently disregards laws, ordinance, rules, regulations or orders of public authority having jurisdiction
and/or is otherwise in substantial breach of this Agreement.
Suspension by Owner - If, following the mobilization of EMI’s equipment, material and labor at the worksite, Owner requests that EMI suspend its performance of
the contract, then Owner agrees to compensate EMI for all reasonable equipment, labor and related demobilization and remobilization costs incurred by EMI in its
accommodation of Owner’s request to suspend work. Any such request shall be confirmed and recorded via a mutually executed Change Order.
Changes to the Work – EMI may request and/or the Owner may order changes in the Work or the timing and sequencing of the Work that impacts the price of the
Work and dates of substantial or final completion. All such changes in the Work will be formalized in a written Change Order before such extra, changed or modified
work is undertaken. Owner will neither be obligated to accept nor pay for any Work and EMI will not be obligated to perform any Work outside the Scope of Work
established in EMI’s Proposal, unless and until both parties execute a written Change Order.
Requested Changes by Contractor - EMI will notify Owner and/or Owner’s representative in writing of a change in Work and prepare a detailed, written estimate
of the change to the quantity and/or scope and price of work for review, investigation and acceptance by the Owner and/or Owner’s representative. The Owner and
EMI shall negotiate in good faith the adjustments, as applicable to the price of the dates of substantial or final completion. Determination of cost will be by a mutually
accepted, lump sum. Since time is of the essence, a period of no more than ten (10) business days shall elapse between the date of notice and either 1) execution
of a written Change Order in a mutually agreed amount; or (2) written notice from Owner to EMI to not proceed with said Change Order work.
Interim Directed Changes by Owner - Owner will notify EMI in writing of any directed change to the scope of Work in the original contract. EMI will prepare a
detailed, written estimate of the directed changes to the quantity and/or scope and price of the Work for review, investigation and acceptance by the Owner and/or
Owner’s representative. The Owner and EMI shall negotiate in good faith to adjust the price of the work and/or the dates of substantial of final completion in
consequence of the Owner’s directed change. Determination of cost will be by a mutually accepted, itemized lump sum. Since time is of the essence, a period of no
more than ten (10) business days shall elapse between the date of notice and either 1) execution of a written Change Order in a mutual agreed amount; or 2) a
written notice from Owner to EMI to not proceed with said Change Order work.
Dispute Resolution - Unless otherwise agreed in writing, EMI shall continue to work and maintain the schedule of the Work during any dispute resolution
proceedings. If EMI continues to perform, the Owner shall continue to make payments in accordance with this agreement. If a dispute arises out of or related to this
agreement or any alleged breach, the parties agree to abide by the following dispute resolution process:
1. Owner and EMI shall first attempt to resolve any claims and disputes through direct discussion and meeting of the designated representatives of
both Owner and EMI.
2. Failure of the parties to reach agreement as identified above shall require the parties to convene an Executive Meeting, to include the project
representatives, the Architect, if any, senior executives who shall have the authority to settle the dispute and, with notice to each party, legal counsel
of the Owner and EMI, during which the matter shall be discussed and an attempt made in good faith to resolve the dispute. The parties shall meet
within ten business (10) days of the referral of the dispute to the senior executives.
3. In the event the dispute is not settled within seven (7) days of the Executive Meeting, then the parties agree to mediate the dispute in accordance
with the rules governing mediation promulgated by the American Arbitration Association for Construction Industry Disputes. The parties can jointly
agree to the selection of a mediator. Failing agreement, the American Arbitration Association shall select the mediator from its list of approved
Construction Industry Dispute mediators.
4.
If the dispute is not settled within seven (7) days from the date of the mediation, then the parties shall litigate the dispute or claim in a court of
competent jurisdiction, the venue being the State and County where the project is located. The prevailing party in litigation shall recover its reasonably
incurred legal fees and expenses, reasonable expert or consultant’s fees and any court costs from the non-prevailing party.
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