AGREEMENT TO CONSTRUCT AND LEASE UPON COMPLETION
(Metro 19 Garage Redevelopment)
THIS AGREEMENT TO CONSTRUCT AND LEASE UPON COMPLETION
(hereinafter this “Agreement”) is entered into this ____ day of April, 2022, by and between
the VILLAGE OF ROSELLE, DUPAGE AND COOK COUNTIES, ILLINOIS, an Illinois
Municipal Corporation having its offices at 31 South Prospect Street, Roselle, Illinois,
which together with any successor municipal corporation or public body hereinafter
designated by or pursuant to law replacing it (hereinafter the “Village”), exercising its
governmental powers pursuant to 65 ILCS 5/11-74.4-1 et seq., the “Tax Increment
Allocation Redevelopment Act of the State of Illinois (hereinafter “Act””), 400 ROSELLE,
LLC, an Illinos limited liability company whose address is 2500 South Highland Avenue,
Suite 103 Lombard, Illinois (hereinafter “Residential Owner”), 400 GARAGE, LLC, an
Illinos limited liability company whose address is 2500 South Highland Avenue, Suite 103
Lombard, Illinois (hereinafter “Garage Redeveloper”), and MERCHANTS BANK OF
INDIANA, whose address is 410 Monon Boulevard, 5th Floor, Carmel, Indiana
(hereinafter “Lender” and, collectively with the Village, Garage Redeveloper and
Residential Owner as the “Parties” and individually as a “Party”).
RECITALS
WHEREAS, pursuant to provisions of the Act, the Village adopted Ordinance Nos.
20-4081, 20-4082, and 20-4083 approving a redevelopment plan (hereinafter “RPA Plan”)
pertaining to the redevelopment of the East Irving Park Road Redevelopment Project Area
(hereinafter, the “RPA”); and
WHEREAS, the Village, pursuant to the RPA Plan, has commenced and desires to
continue a program for the reconstruction and other improvements of portions of the RPA
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within an area bounded by Irving Park Road to the North, Prospect Street to the West,
properties fronting the South side of Maple Avenue to the South, and up to properties on
Lawrence and Irving Park Road to the South and further legally described in Ordinance
20-4082 in the Village; and
WHEREAS, in furtherance of the objectives of the RPA Plan, the Village intends
to assist Garage Redeveloper in conformance with the Act and this Agreement; and
WHEREAS, Garage Redeveloper and Residential Owner propose to redevelop
certain land as depicted in the RPA Plan on certain lots to be created by the Plat of
Resubdivision attached hereto as Exhibit A and by reference incorporated herein
(hereinafter the “Plat”), including a parking garage and entries on the land depicted as Lot
2 on the Plat (hereinafter the “Garage Site”) and a multifamily project on the land project
depicted as Lot 1 on the Plat (hereinafter the “Residential Site” and, collectively with the
Garage Site, as the “Project Site”); and
WHEREAS, the Village has agreed to (i) acquire certain land necessary for the
Residential Site and to convey such land to Residential Owner to be incorporated into Lot
1 on the Plat and (ii) convey to Residential Owner certain land necessary for the Garage
Site to be incorporated into Lot 2 on the Plat; and
WHEREAS, upon recording of the Plat, Residential Owner will convey the Garage
Site to Garage Redeveloper; and
WHEREAS, the Village and Garage Redeveloper refer to the Project Site and the
reconstruction and improvements on the Project Site and related improvements as the
Metro 19 Redevelopment (hereinafter “M19R”); and,
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WHEREAS, Garage Redeveloper proposes to redevelop the Garage Site and
construct other sanitary sewer and roadway improvements in accordance with a certain
Agreement for the Redevelopment of Land Pursuant to the Roselle, Illinois East Irving
Park Road Tax increment Redevelopment Plan (Metro 19 Garage Redevelopment) by and
between Garage Redeveloper and the Village (hereinafter “Garage RDA”) as a parking
garage (hereinafter the “Parking Garage”); and
WHEREAS, in consideration of the Village’s assistance, Garage Redeveloper, in
conformance with the terms, conditions and covenants of this Agreement, has agreed to
complete certain M19R public improvements in conformance with the Garage RDA; and
WHEREAS, on or about the date hereof, the Village has or will be entering into a
certain Agreement for the Redevelopment of Land Pursuant to the Roselle, Illinois East
Irving Park Road Tax increment Redevelopment Plan (Metro 19 Residential
Redevelopment) with Residential Owner for the construction of an adjoining multifamily
project on the Residential Site as part of M19R (hereinafter the “Residential Project”);
WHEREAS, pursuant to the terms of the Garage RDA and a certain purchase
agreement between Garage Redeveloper and the Village attached as an exhibit to the
Garage RDA (hereinafter the “Garage Purchase Agreement”), the Village has agreed to
purchase the Parking Garage from Garage Redeveloper upon its completion and to enter
into a the that certain Parking Garage Lease, Operating and Maintenance Agreement
(Lawrence Avenue Garage), the form of which is attached hereto as Exhibit B and by
reference incorporated herein (hereinafter the “Garage Lease”); and
WHEREAS, the applicable governing authorities of the Village, within their
legislative judgement, have concluded that the redevelopment of the Garage Site in
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conformance with the Garage Plans and completion of the M19R project will create an
environment within the redevelopment area which will contribute to the general welfare of
the Village, preserve and enhance property values in the vicinity of the redevelopment area,
strengthen the economic wellbeing of the RPA and the Village, enhance the tax base so as
to benefit government taxing bodies and achieve a development which functionally and
aesthetically complements the adjacent properties and uses and overall effectuation of the
RPA Plan; and
WHEREAS, Garage Redeveloper intends to finance the construction of the Parking
Garage with a mortgage loan from Lender with a loan to be secured by, among other things,
a first lien mortgage on the Garage Site (hereinafter the “Garage Loan”);
WHEREAS, Residential Owner intends to finance the construction of the
Residential Project with a mortgage loan from Merchants Capital Corp., an affiliate of
Lender (hereinafter “FHA Lender”), with a loan (hereinafter “FHA Loan”) to be insured
by the United States Department of Housing and Urban Development (hereinafter “HUD”)
and to be secured by, among other things, a first lien mortgage on Lot 1 and Lot 3 as
depicted on the Plat;
WHEREAS, in order to secure the loan from FHA Lender, HUD and FHA Lender
are requiring that the Village, Garage Redeveloper, Residential Owner and Lender enter
into this Agreement; and
NOW THEREFORE, in consideration of the mutual promises and representations
set forth above, and set forth hereafter, and other good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as
follows:
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1.

INCORPORATION OF RECITALS.

The foregoing recitals are incorporated in this Agreement as evidencing the intent
of the Parties and as substantive representations, provisions and covenants as if fully set
forth. Where inconsistent, the specific provisions of this Agreement will govern any
general inconsistent statements contained in the Recitals.
2.

PARKING GARAGE CONSTRUCTION.

Garage Redeveloper hereby covenants and agrees that it will substantially complete
(as such term is defined in the Garage RDA) construction of the Parking Garage on or
before four hundred (400) days after the date hereof (hereinafter, the “Target Completion
Date”) and, upon substanital completion, the Village will purchase the Parking Garage
pursuant to the terms of the Garage Purchase Agreement and Garage RDA. To insure
timely completion of the Parking Garage, Garage Redeveloper shall obtain payment and
performance bonds acceptable to Garage Redeveloper, Lender, FHA Lender, Resdential
Owner and the Village (hereinafter, the “Bonds”) and Lender, FHA Lender, Resdential
Owner and the Village each shall be named as an additional obligee on such Bonds. In the
event that a default (meaning a default beyond applicable notice and cure periods) arises
under the construction contract insured by the Bonds (hereinafter, the “Construction
Contract”), Garage Redeveloper agrees to (i) provide notice to all parties with ten (10)
business days after it receives notice of or otherwise bceomes aware of such default and
(ii) make a claim on the Bonds for such default within the time frames required by the
Bonds for making such claim. In the event that Lender receives notice of or otherwise
bceomes aware of a default under the Construction Contract, it will notify the other parties
hereto within fifteen business days. The parties agree that any party hereto has the right,
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but not the obligation, to make a claim on the Bonds at the time such claim arises; provided
that (i) so long as HUD is the insurer or holder of a loan on the Project Site, neither
Residential Owner nor FHA Lender shall do so without prior HUD approval and (ii)
Garage Redeveloper shall pay the costs incurred by the Village, Lender, Residential Owner
or FHA Lender in the event that any of them file such a claim. If an Event of Default
occurs under the documents evidencing the Garage Loan, the Village and Resdential
Owner agree that Lender may exercise its remedies under the Garage Loan (but has no
obligation to exercise such remedies), complete the Parking Garage in accordance with the
Garage RDA and applicable ordinances (but has no obligation to complete the Parking
Garage unless it takes title to the Garage Site) and succeed to the rights of Garage
Redeveloper under the Garage Purchase Agreement and hereunder to sell the completed
Parking Garage to the Village and lease the Parking Garage to the Residential Owner as
provided herein. In the event that Garage Redeveloper fails to substantially complete the
Parking Garage on or before the Target Completion Date and Lender is not actively
pursuing its rights to acquire the Garage Site and complete the Parking Garage as provided
above, then the Village shall have thirty (30) days to either (i) notify the other parties hereto
that it will complete the Parking Garage and either keep the Garage Loan current or pay it
off entirely, in which such the Village shall resume construction of the Parking Garage
within thirty (30) days after giving such notice, acquire the Parking Garage pursuant to the
Garage Purchase Agreement either then or at substanital completion and lease the
completed Parking Garage to Residential Owner as provided herein or (ii) notify the other
parties hereto that it will waive its right to complete construction of the Parking Garage.
In the event that the Village does not provide any such notice within such thirty (30) day
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period, it will be deemed hereunder to have waived its right to complete construction of
the Parking Garage. In the event that the Village has waived or is deemed hereunder to
have waived its right to complete construction of the Parking Garage, then Lender, Garage
Redeveloper and the Village agree that Resdential Owner and FHA Lender both shall have
the right, but not the obligation, to complete such construction of the Parking Garage in
accordance with the Garage RDA and applicable ordinances. Garage Redeveloper hereby
assigns to the Village, Resdential Owner and FHA Lender, such assignment to be effective
only if Garage Redeveloper has not substantially completed the Parking Garage on or
before the Target Completion Date, the following:
(i)

an easement over the Garage Site to complete the Parking Garage

in accordance with the Garage RDA and applicable Village ordinances;
(ii)

the right to use all plans and specifications related to the Parking

Garage and an assignment of all of Garage Redeveloper’s rights under any permits,
construction contracts, insurance policies, bonds, warranties or any other contract
or agreements related to the construction of the Parking Garage; and
(iii)

the right to receive any reimbursement due to Garage Redeveloper

under the Garage Purchase Agreement for the Parking Garage to the extent of
expenses incurred by such Party in substantially completing the Parking Garage.
Lender and the Village consent to the assignment by Garage Redeveloper of the rights
set forth above to the Village, Residential Owner and FHA Lender; provided, however, in
order for FHA Lender and/or Residential Owner to succeed to such rights they must first
comply with the applicable Village requirements and ordinances.

FHA Lender and

Residential Owner shall have no obligation to complete the Parking Garage hereunder but
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only the rights to do so in compliance with the terms hereof at their sole discretion subject to
first obtaining prior written HUD approval and compliance with HUD Program Obligations.
In no event shall either Borrower or FHA Lender exercise such a right, or use any project
funds for such purposes, if in violation of the National Housing Act and regulations as
determined by HUD. Notwithstanding anything contained herein to the contrary, the Lender,
the Village and Residential Owner agree that such parties will not exercise any rights granted
under this Section 2 that would discharge the bonding company’s obligations under the Bonds
unless the parties consent to such actions. Regardless of which party hereto constructs the
Parking Garage as provided herein, the Village will continue to have the right to purchase the
completed Parking Garage pursuant to the Garage Purchase Agreement.
3.

PARKING GARAGE LEASE.

The Village and Residential Owner agree to enter into the Garage Lease upon the
Village’s acquisition of the Parking Garage; provided, however, the Village, Resisdential
Owner and Garage Redeveloper agree that, in the event the Village has not purchased the
completed Parking Garage and entered into the Garage Lease with Resdential Owner on or
before the first to occur of (i) demand by Residential Owner any time sixty (60) days or
more after occupancy permits for at least fifty percent (50%) of the units in the Residential
Project have been issued; or (ii) issuance of the final certificate of occupancy for the
Residential Project, then Garage Redeveloper shall promptly enter into the Garage Lease
with Resdential Owner and, if and when the Village subsequently purchases the Parking
Garage from Garage Redeveloper, the Village will simultaneously assume the obligations
of Garage Redeveloper as landlord under the the Garage Lease. If the Parking Garage has
not received its final certificate of occupancy by the time the final certificate of occupancy
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is issued for the Residential Project, the owner of the Garage Site and Residential Owner
shall promptly execute the Garage Lease upon issuance of such final certificate of
occupancy for the Parking Garage to be assumed by the Village as provided above if
applicable. In any event, the owner of the Garage Site and Residential Owner shall enter
into the Garage Lease prior to final endorsement of the FHA Loan. This agreement to
construct the Parking Garage and enter into the Garage Lease shall be binding upon any
successor in ownership to the Garage Site, including, without limitation, Lender. The
Village, Garage Redeveloper and Residential Owner agree that, upon execution of the
Garage Lease in accordance with the terms hereof, the parties to the Garage Lease will
execute and record the memorandum of the Garage Lease attached hereto as Exhibit C and
by reference incorporated herein.

Residential Owner agrees that the loan documents

for the HUD-insured loan from FHA Lender to Residential Owner will be amended at the
time the Garage Lease is entered into, with such amendments subject to HUD approval,
but in any event prior to final endorsement of such HUD-insured loan.
Lender hereby subordinates it lien on the Garage Site to this Agreement and also
agrees to release or subordinate its lien on the Garage Site to the interest of Residential
Owner (but not as to fee estate of the owner of the Parking Garage) upon execution of the
Garage Lease in accordance with the terms hereof so that the Residential Owner’s
leasehold estate will be free and clear of Lender’s mortgage lien, if any. The Village hereby
subordinates any liens it may have on the Garage Site pursuant to the Garage RDA to this
Agreement and also agrees to release or subordinate any liens it may have on the Garage
Site pursuant to the Garage RDA to the interest of Residential Owner (but not as to fee
estate of the owner of the Parking Garage) upon execution of the Garage Lease in
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accordance with the terms hereof so that the Residential Owner’s leasehold estate will be
free and clear of any liens The Village may have on the Garage Site pursuant to the Garage
RDA.
4.

SUCCESSORS

The covenants set forth in this Agreement, including but not limited the obligations
to complete construction of the Parking Garage and to lease the Parking Garage as provided
herein, shall be covenants running with the land and cumbering the Garage Site and
Residential Site and shall be binding to the fullest extent permitted by law and equity, for
the benefit and in favor of the Village, Residential Owner, Garage Redeveloper and Lender
and their respective successors and assigns. The Garage Redeveloper shall cause this
Agreement and all amendments and supplements thereto to be recorded and filed promptly
after the date hereof in real property records of DuPage County, Illinois and, in any case,
prior to any mortgage securing the Garage Loan. The costs for recording and filling shall
be paid by Garage Redeveloper. This Agreement shall terminate at such time as a final
certificate of occupancy is issued for all of the Parking Garage and the Garage Lease has
been executed and the Memorandum is recorded as an encumbrance against the Garage
Site for the benefit of the Residential Site at which time the parties agree to execute and
record a release of this Agreement at the costs of the Garage Redeveloper.
5.

TRANSFER OF REAL PROPERTY.

Nothing contained in this paragraph shall prohibit the Lender from exercising its
rights under its mortgage with Garage Redeveloper in the event of a default by Garage
Redeveloper under the loan documents secured by such mortgage.
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6.

REPRESENTATIONS OF THE PARIES. Each Party hereto represents,

warrants, covenants and agrees as the basis for the undertakings on its part herein contained
that:
(i)

Such Party is in good standing under the laws governing its

organization and has the power to enter into and by proper action has been duly
authorized to execute and deliver this Agreement.
(ii)

Neither the execution and delivery of this Agreement, the

consummation of the transactions contemplated thereby, nor the fulfillment of or
compliance with the terms and conditions of this Agreement, conflicts with or
results in a breach of any of the terms, conditions or provisions of or any offering
or disclosure statement made or to be made on behalf of such Party or of any
restriction, agreement or instrument to which such Party is bound, or constitutes a
default under any of the foregoing, or results in the creation or imposition of any
prohibited lien, charge or encumbrance whatsoever upon any of the Project Site or
the assets such Party except as expressly contemplated herein.
7.

FORCE MAJEURE. For the purposes of any of the provisions of this

Agreement, neither the Village, Garage Redeveloper, Residential Owner nor Lender, as the
case may be, nor any successor in interest or title, shall be considered in breach or default
of its obligations hereunder in the event of a delay in the performance of such obligation
due to unforeseeable causes beyond such Party’s control and without its fault or negligence,
including but not restricted to acts of God, acts of the public enemy, acts of federal, state,
or local government, acts of another Party, fires, floods, epidemics, quarantine restrictions,
strikes, embargoes, acts of nature, unusually severe weather or delays due to similar such
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causes, it being the purpose and intent of this provision that in the event of the occurrence
of any such forced delay, the time or times for performance of the obligations of the
Village, Garage Redeveloper, Residential Owner or Lender with respect to construction of
the Parking Garage, as the case may be, shall be extended for the period of the forced delay;
provided, however, that the Party seeking the benefit of the provisions of this Section shall,
within ten (10) days after the beginning of any such forced delay, have first notified the
other Parties thereof in writing of the cause or causes thereof and requesting an extension
of the period of performance due to the forced delay and provided further, however, such
delay shall not delay the rights of Residential Owner and FHA Lender to complete the
Parking Garage as set forth in Section 2 hereof.
8.

FURTHER ASSISTANCE AND CORRECTIVE INSTRUMENTS.

The Village, Garage Redeveloper, Residential Owner and Lender agree that they
will, from time to time, execute, acknowledge and deliver, or cause to be executed,
acknowledged and delivered, such supplements hereto and such further instruments as may
reasonably be required for carrying out the intention of or facilitating the performance of
this Agreement.
9.

EVENTS OF DEFAULT

The following shall be Events of Default with respect to this Agreement:
(i)

If any representation made by a Party to this Agreement shall prove

to be untrue or incorrect in any material respect and not cured by such Party within thirty
(30) days after written notice thereof; provided in the event of a default which cannot be
reasonably be cured within such thirty (30) days such Party shall have such additional time as
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is reasonably necessary to cure such default provided it commences such cure within said
thirty (30) day period and thereafter diligently pursues such cure; or
(ii)

Default in the performance or breach by a Party of any promise,

term, warranty, covenant or obligation contained in this Agreement in any material respect
not cured by such Party within thirty (30) days after written notice thereof; provided in the
event of a default which cannot be reasonably be cured within such thirty (30) days such Party
shall have such additional time as is reasonably necessary to cure such default provided it
commences such cure within said thirty (30) day period and thereafter diligently pursues such
cure; or
(iii)

The entry of a decree or order for relief by a court having jurisdiction

in the premises in respect of a Party in an involuntary case under the federal bankruptcy
laws, as now or hereafter constituted, or any other applicable federal or state bankruptcy,
insolvency or other similar law, or appointing a receiver, liquidator, assignee, custodian,
trustee, sequestrator (or similar official) for such Party or any substantial part of its
property, or the ordering the winding-up or liquidation of its affairs and the continuance of
any such decree or order unstayed and in effect for a period of sixty (60) consecutive days;
provided, however, this shall not apply to any action brought by Lender, FHA Lender,
HUD or Residential Owner against the Garage Redeveloper or other owner of the Garage
Site; or
(v)

The commencement by a Party of a voluntary case under the federal

bankruptcy laws, as now or hereafter constituted, or any other applicable federal or state
bankruptcy, insolvency or other similar law, or the consent by any such entity to the
appointment of or taking possession by a receiver, liquidator, assignee, trustee, custodian,
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sequestrator (or similar official) of such Party or of any substantial part of such entity’s
property, or the making by any such entity of any assignment for the benefit of creditors or
the failure of such Party generally to pay such entity’s debts as such debts become due or
the taking of action by such Party in furtherance of any of the foregoing and not dismissed
within sixty (60) days; provided, however, this shall not apply to any action brought by
Lender, FHA Lender, HUD or Residential Owner against the Garage Redeveloper or other
owner of the Garage Site.
10.

REMEDIES.
(i)

In the Event of Default, or any of its terms or conditions, by either

Party hereto or any successors or successors in title to such Party, such Party or successor
shall, non-breaching parties shall have all remedies provided by law and equity including,
but not limited to, the right to damages. Nothing in this Agreement shall be interpreted to
waive, release or compromise the Village’s statutory and common law privileges and
defenses.
(ii)

In case the Village shall have proceeded to enforce its rights under

this Agreement and such proceedings shall have been discontinued or abandoned for any
reason or shall have been determined adversely to the Village, then and in every such case
the other parties and the Village shall be restored respectively to their several positions and
rights hereunder; and all rights, remedies and powers of the parties shall continue as though
no such proceedings had been taken, subject to the terms of any judgment entered in such
case.
(iii)

In the event that the Village should employ attorneys or incur other

expenses, including reasonable expert witness fees, for the collection of the payments due
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under this Agreement or the enforcement of performance or observance of any obligation
or agreement on the part of Garage Redeveloper herein contained, Garage Redeveloper
agrees on demand to pay to the Village the reasonable attorney’s fees and expenses.
(iv)

Garage Redeveloper, Residential Owner and Lender shall notify

Village within fourteen (14) business days of any default by Garage Redeveloper or
Residential Owner hereunder or by Garage Redeveloper under the loan from Lender to
Garage Redeveloper for the Parking Garage in conformance with this Agreement.
(v) The Village shall permit Lender to cure Garage Redeveloper defaults
and to permit Lender or Residential Owner and their respective successors and assigns to
acquire, in accordance with and pursuant to the provisions of an assignment from Garage
Redeveloper of Garage Redeveloper’s interests under this Agreement, the Garage RDA
and the Garage Purchase Agreement. If Lender elects to exercise its rights of assignment
under this Section, the Village shall permit the Lender to complete the Parking Garage and
the sanitary and roadway improvements contemplated in the Garage RDA and be entitled
to all benefits of this Agreement, the Garage Purchase Agreement and the Garage RDA, so
long as Lender or its successors and assigns abide(s) by all the terms and conditions of this
Agreement, the Garage Purchase Agreement and the Garage RDA that are not personal to
the Garage Redeveloper. Nothing in this section shall be interpreted to obligate Lender to
complete such improvements, assume obligations under such agreements, unless Lender
succeeds to ownership of the Garage Site, or waive or release any of the Village’s rights
under this Agreement, the Garage Purchase Agreement or the Garage RDA.
11.

OTHER RIGHTS AND REMEDIES OF THE VILLAGE; NO

WAIVER BY DELAY.

15

Any delay by either Party in instituting or prosecuting any actions or
proceedings or otherwise asserting its rights under this Agreement shall not operate to act
as a waiver of such rights or to deprive it of or limit such rights in any way to exercise such
remedy at a time when it may still hope to otherwise resolve the problems created by the
default involved nor shall any waiver in fact made by either Party with respect to any
specific default under this Agreement be considered or treated as a waiver of the rights of
either Party, with respect to any other defaults under this Section, except the extent
specifically waived in writing by either Party. The rights and remedies of the Parties to this
Agreement (or their successor in interest or title) whether provided by law or by this
Agreement, shall be cumulative, and the exercise by either Party of any one or more of
such remedies shall not preclude the exercise by it, at the time or different times, of any
other such remedies for the same default or breach by the other Party except as otherwise
specifically limited by this Agreement. No waiver made by either such Party with respect
to the performance, nor the manner of time thereof, or any obligation of the other Party or
any condition to its own obligation under the Agreement shall be considered a waiver of
any rights of the Party making the waiver with respect to any particular obligation of the
other Party or condition to its own obligation beyond those expressly waived in writing
and only to the extent thereof.
12.

TITLES OF ARTICLES AND SECTIONS

Any titles of the several parts, Articles, and Sections of this Agreement are inserted
for convenience of reference only and shall be disregarded in construing or interpreting
any of its provisions.
13.

CONFLICT OF INTEREST

16

No member, officer, or employee of the Village or its designees or agents and no
member of the governing body of the Village during his or her tenure or for one year
thereafter, shall have any interest, direct or indirect, in any contract or subcontract or the
proceeds thereof, with respect to which this Agreement shall apply, except those
specifically permitted by State statute.
14.

VILLAGE/LENDER OBLIGATIONS

The Village and Lender, as between themselves, shall only have those contractual
obligations specified in this Agreement.
15.

NOTICES

All notices required and provided for in this Agreement shall be sent to the
following Parties at the addresses set forth below:

To the Village:

Office of the Village President
The Village of Roselle
31 South Prospect Street
Roselle, Illinois 60172
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with copies to the Village Attorney:

James H. Knippen, II
Walsh, Knippen, Knight & Pollock
2150 Manchester Rd.
Suite 200
Wheaton, Illinois 60187
(630)462-1980

To Residential Owner:

400 Roselle LLC
2500 S. Highland Ave., Suite 103
Lombard, IL 60148
(630) 620-8684

with copies to:

Lawrence Freedman
Ash, Anos, Freedman & Logan
95 Revere Drive
Unit G
Northbrook., Illinois 60062
(312) 346-1390

To Garage Redeveloper:

400 Garage LLC
2500 S. Highland Ave., Suite 103
Lombard, IL 60148
(630) 620-8684

with copies to:

Lawrence Freedman
Ash, Anos, Freedman & Logan
95 Revere Drive
Unit G
Northbrook, Illinois 60062
(312) 346-1390

To Lender

:

Merchants Bank of Indiana
410 Monon Boulevard, 5th Floor
Carmel, Indiana 46032
Attention Lauren Campbell
(312) 718-9008

with copies to:

John W. Hamilton
Dinsmore & Shohl LLP
One Indiana Square
Suite 1800
Indianapolis, Indiana 46204
(317) 639-6151

with copies to:

Department of Housing and Urban
Development
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Chicago Regional Center
77 West Jackson Boulevard
Chicago, Illinois 60604
Attention: Account Executive
All notices shall run from the date received, but in no case later than fourteen (14)
days from post mark or placement with overnight courier and all notices shall be delivered
by certified or registered mail, or by overnight courier and regular mail. In the case of
regular US Mail such notices shall run three business days from the date of postmark. Any
refusal to accept certified or requested mail or courier delivery shall cause the notice to run
from the date of refusal. If requested in writing, the Village shall also give notice of default
to an identified Lender.
16.

ILLINOIS LAW AND FORUM SELECTIONS.

This Agreement shall be construed pursuant to the laws of the State of Illinois. Any
litigation between the Parties related in any way to this Agreement shall be brought and
maintained exclusively in the 18th Judicial Circuit Court, DuPage County, Illinois;
provided, however, and notwithstanding the foregoing, in the event that HUD is a party to
any litigation involving this Agreement, or succeeds to the interests of the FHA Lender or
the Residential Owner, at HUD’s election, such action may be brought in or removed to a
United States federal court or other court.
17.

COUNTERPARTS

If this Agreement is executed in two or more counterparts, each shall constitute one
and the same instrument and shall be recognized as an original instrument.
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18.

AMENDMENT.

This Agreement and the Exhibits attached hereto may not be amended without the
prior written consent of the Parties hereto and by FHA Lender and HUD, which are express
third-party beneficiaries hereof.
19.

ENTIRE AGREEMENT

This Agreement (including each Exhibit and schedule attached hereto, and
incorporated herein by reference) constitutes the entire Agreement between the Parties, and
it supersedes all prior agreements, negotiations and discussions between the parties relative
to the subject matter hereof. This Agreement shall include the following Exhibits:
Exhibit A:

Plat

Exhibit B:

Garage Lease

Exhibit C:

Memorandum of Garage Lease

The Parties have executed this Agreement and caused their respective seals to be
affixed and attested hereto as of the date first written above in this Agreement.
[see following pages for signatures]
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SIGNATURE PAGE OF THE VILLAGE
AGREEMENT TO CONSTRUCT AND LEASE UPON COMPLETION
(Metro 19 Garage Redevelopment)

VILLAGE OF ROSELLE, DUPAGE AND
COOK COUNTIES, ILLINOIS,
an Illinois Municipal Corporation

By:
President David Pileski
ATTEST:

Village Clerk Patricia Burns
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SIGNATURE PAGE OF GARAGE REDEVELOPER
AGREEMENT TO CONSTRUCT AND LEASE UPON COMPLETION
(Metro 19 Garage Redevelopment)

400 GARAGE, LLC,
an Illinois limited liability company

By:

SUBSCRIBED AND SWORN TO
before me this
day of
, 2022.

Notary Public
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SIGNATURE PAGE OF RESIDENTIAL OWNER
AGREEMENT TO CONSTRUCT AND LEASE UPON COMPLETION
(Metro 19 Garage Redevelopment)

400 ROSELLE, LLC,
an Illinois limited liability company

By:

SUBSCRIBED AND SWORN TO
before me this
day of
, 2022.

Notary Public

23

SIGNATURE PAGE OF LENDER
AGREEMENT TO CONSTRUCT AND LEASE UPON COMPLETION
(Metro 19 Garage Redevelopment)

MERCHANTS BANK OF INDIANA

By:
Phil Daubenmire, Vice President

SUBSCRIBED AND SWORN TO
before me this
day of
, 2022.

Notary Public
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PARKING GARAGE LEASE, OPERATING, AND MAINTENANCE AGREEMENT
(Operation of Lawrence Avenue Garage)

THIS PARKING GARAGE LEASE, OPERATING, AND MAINTENANCE AGREEMENT
("Lease") is made and entered into to be effective as ___________, 2022 (the “Effective
Date”) by and between the [Complete with VILLAGE OF ROSELLE, an Illinois municipal
corporation, having a mailing address of 31 South Prospect Street, Roselle, IL 60133 or400
GARAGE, LLC, limited liability company having a mailing of 2500 S. Highland Ave., Suite
103, Lombard, IL 60148 or successor in ownership of the Garage Site, as applicable]
(the "Lessor"), and 400 ROSELLE, LLC, limited liability company having a mailing 2500 S.
Highland Ave., Suite 103, Lombard, IL 60148 (the "Lessee").

WITNESSETH
WHEREAS, the Lessor is the owner of certain land described on Exhibit A,
attached hereto and by reference incorporated herein (the "Land") on which is situated a
parking garage containing 542 automobile parking spaces (the "Garage") on the Land.
The Land and the Garage are located at 525 Lawrence Avenue and sometimes are
collectively referred to herein as the ("Garage Site"); and
WHEREAS, the Lessee owns an adjacent multifamily project on certain land
described on Exhibit B, attached hereto and by reference incorporated herein (the
“Residential Parcel”) commonly known as the Metro 19 Apartments and has agreed
to lease a portion of the Garage Site from the Lessor on a long-term basis for its
residents’ use; and
WHEREAS, the Garage Site and the Residential Parcel are encumbered by a
certain Declaration of Easements for Metro 19, dated _________, 2022, and duly
recorded ______, 2022 with the Office of the DuPage County Recorder as document
number ________(“the Declaration”); and
WHEREAS, the Declaration provides for certain reciprocal rights and
obligations with respect to the Garage Site and the Residential Parcel respectively,
including but not limited to providing certain access rights to elevators, stairwells,
and elevator lobby located on the Residential Parcel for the non-exclusive benefit of
the Garage Site (collectively “Garage Easement Facilities”) ; and
WHEREAS, some of the Garage spaces are intended to be used the daily use of
commuters of the Metra Rail System; and
WHEREAS, the Lessor and Lessee desire to enter into a lease for a portion of the
Garage as provided herein; and
WHEREAS, the Garage Site shall at all times contain a total of no less than five
hundred forty two (542) automobile parking spaces in conformance with Ordinance
P ag e | 1

Number _______ an ordinance authorizing the Issuance of a Special Use and
Planned Unit Development for the Residential Parcel and Garage Site commonly
called the (the "400 Roselle PUD"), subject to the rights of the Village of Roselle,
Illinois (the “Village”) set forth herein; and
WHEREAS, pursuant to this Lease, the Lessor is leasing a portion of the Garage
Site to Lessee for an initial term of seventy-five (75) years, with two (2) successive
renewal options of ten (10) years each.
NOW, THEREFORE, for good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties hereby agree as follows:

1.

RECITALS

The foregoing recitals are incorporated herein as fully set forth as representing the
intent of the parties and as substantive provisions.

2.

LEASE OF GARAGE SITE

(A) Lease. Lessor hereby leases to Lessee for the benefit of the Residential
Parcel and Lessee hereby leases from Lessor a portion of the Garage Site containing two
hundred ninety-five (295) contiguous vehicle parking spaces in the area depicted on
Exhibit C which is attached hereto and by reference incorporated herein along with
appurtenant rights of ingress and egress (the “Base Spaces”). Lessor shall mark such
spaces as reserved for the use of the Residential Parcel. In addition, there are an
additional ninety-five (95) parking spaces in the Garage that may be available to Lessee
in the event that Lessor deems such spaces available (the “Additional Spaces”). In the
event that Lessee from time to time would desire to lease any of the Additional Spaces
from Lessor, it shall send a written request to Lessor and the Village (if the Village is not
the Lessor at such time) which shall include the location and number of Additional Spaces
Lessee desires to lease and the projected date on which it would like to start leasing the
Additional Spaces. If the Village agrees that such Additional Spaces should be made
available to Lessee, then such Additional Spaces shall become part of the Leased
Premises until Lessee terminates such leasehold rights in accordance with Section 3(C)
hereof, The Base Spaces and Additional Spaces along with appurtenant rights of ingress
and egress are hereinafter collectively referred to as the “Leased Premises”).
(B) As-Is Condition. In the event that Lessor is the Village of Roselle, the Lessor
has not made any representations or warranties concerning the condition or
characteristics of the Garage Site or the suitability or fitness of the Garage Site for the
operation of the Garage or for Lessee’s purposes, and Lessee acknowledges and agrees
that Lessee is not relying upon any such representations or warranties from the Lessor.
On the Commencement Date (as defined in Section 3 below), Lessee shall accept the
leased portion of Garage Site and all appurtenances thereto in "as is" condition.
(C) Title Matters. The rights herein granted to Lessee are subject and subordinate
to the rights of utility providers and others to enter upon the Garage Site from time to time
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pursuant to recorded easements, and the like to comply with matters affecting, the
Garage Site (if any). Lessee shall not take any actions that would violate any reasonable
restrictions or other rules of general applicability to tenants of the Garage Site from time to
time published by Lessor. Lessee shall not have the right to grant any easements or
otherwise encumber the Lessor’s title to the Garage Site. The Lessor shall have the right
to grant easements to third parties affecting the Garage Site as may be deemed
reasonably necessary by Lessor and the Village so long as (1) such actions do not
materially impair the rights granted to Lessee under this Lease or reduce the number of
parking spaces by more than five (5) spaces in the aggregate over the Term (as
hereinafter defined) or result in the Residential Parcel not being in compliance with
applicable zoning requirements, and (2) any damage to the Garage Site due to the
exercise of such Right by the Lessor shall be repaired by or on behalf of the Lessor at no
expense to Lessee and to a condition in compliance with applicable Village codes and
ordinances. The foregoing notwithstanding, the Lessor represents to Lessee that (i) it
owns the Garage Site in fee simple and that the same is free and clear of all liens,
encumbrances and exceptions to title except those disclosed to Lessee on or prior to the
date hereof, (ii) other than the 295 spaces leased to Lessee, Lessor leases parking
spaces to other users which may include Metra commuters, Metra area business owners
for their personal business parking but not for the parking of their customers, clients or
guests, (iii) there is no litigation, pending or to the best of its knowledge threatened, that
would affect the Lessor’s performance under this Lease or impair Lessee's rights
hereunder. The Lessor will have the right in its sole discretion to lease available parking
spaces other than the Base Spaces (except as expressly provided for above) in the
Garage Site to others, including the Lessee.

3.

TERM RENEWAL OPTIONS

(A)
Initial Term. The term ("Term") of this Lease shall commence on the Effective
Date and, unless extended or sooner terminated in accordance with the provisions of this
Lease, shall expire on the date that is seventy-five (75) years after the Effective Date. All
obligations of Lessee under this Lease that have accrued but have not been fully
performed as of the end of the Term, including without limitation indemnity obligations,
shall survive the expiration or termination of the Term until fully performed.
(B)
Renewal Options. Provided that, at the time that Lessee does not exercise its
right to elect to terminate each renewal option and on the commencement date of the
applicable renewal period, provided Lessee is not in default under this Lease beyond any
applicable notice and cure period provided for herein, the Term of this Lease shall
automatically renew for up to two (2) successive renewal periods of ten (10) years each
(each, a "Renewal Period"), on the same terms and conditions as set forth in this Lease
except that, after the second Renewal Period, Lessee shall have no further renewal
options (unless otherwise agreed in writing by the parties at that time). To exercise the
right to terminate either or both renewal options, Lessee shall give the Lessor written
notice thereof no less than twelve (12) months (but no sooner than 18 months) prior to the
date that the initial Term (or, if applicable, the first Renewal Period) would otherwise have
expired. As used herein, the "Term" of this Lease means the initial Term and, if applicable,
the first Renewal Period and second Renewal Period.
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(C)
Additional Spaces. The term for the Additional Spaces shall commence as
provided for in Section 2 hereof and shall continue until such time as Lessee terminates its
rights to an Additional Space, which it may do for any or all of the Additional Spaces upon
thirty (30) days prior written notice.

4.

PERMITTED USE

(A)
Legal Requirements. Lessee shall use the Leased Premises solely for
vehicular parking and uses incidental thereto.
(B)

Parking Use. The Lessor recognizes the parking spaces in the Garage are necessary
for Lessee to meet the applicable PUD parking requirements. Garage therefore shall at
all times contain a total of no less than 542 automobile parking stalls, which shall at all
times include the at least 295 spaces being leased to Lessee, subject to the exercise of
the Lessor’s rights under Section 2(C) hereof. Lessor shall use reasonable efforts to
create and enforce an operational plan that, in Lessor's reasonable discretion,
reasonably accommodates parking spaces for both residential tenants of the
Residential Parcel and commuters of the Metra Rail System ("Commuters") at all times
taking into consideration the needs of Commuters to have no less than 152 commuter
parking spaces in the Metra Easement areas depicted in “Exhibit D”; provided, however,
Lessor shall not take any action with regard to the Garage that impairs Lessee’s ability
to comply with the 400 Roselle LLC PUD parking requirements or result in the
Residential Parcel not being in compliance with applicable zoning requirements.
5.

RENT

Beginning on the Effective Date, for the first year of the initial five year term of
this lease, Lessee shall pay the Lessor gross rent ("Gross Rent") in the amount of Fifty
Dollars ($50.00) per space per month for all residential units in the Residential Parcel that
have obtained their occupancy permits. The days in a month shall not be prorated. Lessee
no later than one year after the Effective Date shall pay rent on all 295 parking stalls
regardless of the status of construction completion of the Metro 19 Apartments or
occupancy permits for the residential units located therein. For the second year and
remaining three years of the first 5 year term, the Lessee shall pay the Lessor a minimum
payment for two hundred ninety five (295) parking spaces in the amount of One Hundred
Seventy Seven Thousand Dollars ($177,000.00) per year (Five Year Term equals first year
payments plus $177,000.00 x’s 4 = $708,000.00). regardless of whether the apartment
units or parking spaces are occupied or not but subject to pro ration if Lessor reduces the
number of spaces pursuant to its rights under Section 2(B) hereof. Additional parking rent
(“Additional Rent”) in the amount Eighty Five Dollars ($85.00) per space per month or One
Dollar and Seventy Five Cents ($1.75) per day shall be paid by the Lessee for any
Additional Spaces that become part of the Leased Premises in accordance with Section
2(A) hereof. Gross Rent for the Bases Spaces and Additional Rent any Additional Spaces
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shall increase five percent (5%) every five years from the Effective Date on added to the
most recent years parking rent for Base Spaces and
Additional Spaces.

6.

REAL ESTATE TAXES

Lessee shall have no obligation hereunder to reimburse Lessor for all real estate
taxes and assessments levied against the Leased Premises or any other portion of the
Garage Site. This is a gross lease and Lessor shall be responsible for any and all real
estate taxes and assessments levied against the Garage Site.
7.

OPERATION AND MAINTENANCE OF THE GARAGE

(A)
Maintenance and Repair Services. Throughout the Term, Lessor shall keep
the Garage Site and all of its mechanical systems in good, clean and safe condition and
repair and for the good of the general public. The Lessor shall be responsible for
coordinating all preventive, routine, and other appropriate maintenance and repairs for the
Garage Site. In regards to, just the Garage Site, this is a gross lease and Lessor shall be
responsible for any and all maintenance and repair services and costs to maintain the
Garage Site.
(B)
Reporting of Accidents and Other Significant Occurrences. Lessee
reasonably shall keep the Lessor informed of all reported accidents and other significant,
unanticipated occurrences at or otherwise affecting the Leased Premises that involve
public health or safety issues which come to Lessee’s attention and that Lessee reasonably
believes could lead to negative publicity.
(C)
Parking Rates. Lessor shall set commercially reasonable parking rates for
Commuters and any other users of the Garage throughout the Term, which shall be subject
to final approval by the Village Administrator.
(D) Third Party Contracts. Lessor shall have authority to enter into contracts with
third parties for all labor, materials, and services required in connection with the operation
of the Garage.

8.

ALTERATIONS, SIGNS, AND NO LIENS

(A)
Alterations. Lessee shall not make any material alterations, additions, or
other changes to the Garage Site without the prior written consent of the Lessor.
Lessor shall not make any material alterations, additions, or other changes to the
Garage Site that materially impact Lessee’s us of the Leased Premises without the
prior written consent of the Lessee.
(B)
Signs. Lessee shall not install directional, informational, and other signs at
the Garage Site unless they have been reviewed and approved in writing by the Village
Zoning Administrator. Lessee shall, at its expense, keep all approved signs in good
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condition and repair.
(C)
No Liens. If any mechanics' lien or other similar lien is filed against the
Garage Site as a result of labor or material furnished at Lessee's request, Lessee shall
cause the lien to be released or bonded off within thirty (30) days following the filing of
such lien. If the Lessee fails to diligently secure release or bonding of a lien within a
reasonable time, the Lessor, after providing no less than 90 days prior written notice to
Lessee, may undertake legal action to accomplish the same and shall be entitled to
reimbursement from the Lessee of its reasonable attorney's fees and costs for such
undertaking.
9.

PERMITTED LEASEHOLD MORTGAGES

Lessee shall have the right, at any time and from time to time, to enter into and grant
a Leasehold Mortgage to the Lessees Mortgagee that shall grant the Lessee’s Mortgagee
the same rights the Lessee has with regard to the Parking site under this Agreement.
(A)
A HUD Lease Addendum (HUD-92070M) is attached hereto and by reference
incorporated herein. At such time as the Village becomes the Lessor hereunder, the
purchase option in Section 7 hereof shall become null and void but the rest of the
provisions of the HUD Lease Addendum shall remain in full force and effect.
(B)
If Lessor intends, by reason of any Lessee's default, to terminate this Lease
prior to the stated expiration of the Lease Term, Lessor shall notify every Leasehold
Mortgagee of record or which Lessor has received written notice of, such intention (and the
reasons therefore) at least fifteen (15) business days in advance of the proposed effective
date for such termination.
(C)
Each Leasehold Mortgagee, in addition to any and all rights hereunder that it
may have, shall have the right to postpone the date on which this Lease would so
terminate for a period of not more than sixty (60) days, unless a longer period of time
shall be needed to obtain possession from Lessee and cure such default, in which event
the date of termination shall be postponed for such longer period, provided such
Leasehold Mortgagee, prior to the expiration of such sixty (60) days following receipt of
Lessor's notice of intention to terminate, shall have (l) given to Lessor written notice of its
intention to cure all defaults by such Lessee other than an Insolvency Event (as
hereinafter defined), (2) cured all defaults, if any, then existing which may be cured by the
payment of a sum of money (excepting obligations of Lessee to discharge liens, charges
or encumbrances against Lessee's Leasehold Estate), and (3) initiated, and be diligently
pursuing, steps to acquire the Leasehold Estate by foreclosure of its Leasehold Mortgage
or otherwise. If (a) a Leasehold Mortgagee or other person shall obtain possession of the
Leased Premises or shall have acquired Lessee's Leasehold Estate by foreclosure or
other enforcement proceeding under any Leasehold Mortgage or by obtaining an
assignment of the Leasehold Estate in lieu of foreclosure or through settlement of or
arising out of any pending or threatened foreclosure proceeding (any of the foregoing
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being referred to as an “Enforcement Proceeding”) (b) a lease assumption agreement
shall be delivered to Lessor by such Leasehold Mortgagee in possession or its designee,
regarding covenants and conditions contained in this Lease on Lessee's part to be
performed, and (c) such Leasehold Mortgagee shall have complied with all obligations on
Lessee's part to be performed under this Lease, including the curing of all defaults other
than an Insolvency Event, then (x) a default related to an Insolvency Event shall be
deemed waived and all rights of Lessee under this Lease shall be deemed reinstated, (y)
such Leasehold Mortgagee or other person shall be deemed to be the Lessee under the
Lease, and (z) notwithstanding any provision in this Lease to the contrary, such
Leasehold Mortgagee or other person or any of their respective designees or nominees
and their respective successors and assigns shall have the further right to assign, from
time to time, the Leasehold Estate without Lessor's consent. No Leasehold Mortgagee
shall be required to continue to proceed to obtain possession, continue in possession of
the Leased Premises as Leasehold Mortgagee or to continue to prosecute any
Enforcement Proceedings or other remedies, including, without limitation, at any time any
such defaults which were the basis for the termination of this Lease shall be cured. If
more than one Leasehold Mortgagee shall seek to exercise the rights provided for in this
subsection, the Leasehold Mortgagee with the most senior lien priority shall be entitled,
as against the others, to priority in the exercise of such rights.
(D)
If this Lease is terminated or cancelled prior to the stated expiration of the
Lease Term for any reason, including, without limitation, as a result of any Lessee's default
or Lessee's rejection of this Lease in any bankruptcy proceeding, Lessor will promptly notify
each Leasehold Mortgagee of such termination (including, without limitation, any such
rejection) and Lessor shall, within sixty (60) days after request by the Leasehold Mortgagee
having the most senior lien priority (or such other Leasehold Mortgagee, in order of lien
priority, if the Leasehold Mortgagee having the most senior lien shall not have made such
request), enter into a replacement lease for the Leased Premises with said Leasehold
Mortgagee or its nominee or designee, which lease shall have the same priority as this
Lease, be for the remainder of the Lease Term, have the same terms and conditions
contained in this Lease (but shall exclude any Personal Covenant), and grant to or confirm
in such Leasehold Mortgagee or its nominee or designee the same interest (as a tenant) in
and to the improvements as previously held by Lessee under this Lease; provided,
however, that the foregoing right to obtain a replacement lease is contingent upon a request
therefor being made within sixty (60) days after receipt of Lessor's notice of
termination(including, without limitation, any such rejection), and such Leasehold
Mortgagee, at the time of execution and delivery of said replacement lease, paying to
Lessor any and all sums then due under this Lease. In no event, however, shall such
Leasehold Mortgagee or its nominee or designee be required to cure a default under this
Lease due to an Insolvency Event in order to obtain a replacement lease.
(E)
Any Leasehold Mortgagee or equitable owner of Lessee's Leasehold Estate
shall have the right, in the event of any default under its Leasehold Mortgage or any of the
other documents executed in connection with such Leasehold Mortgage and if allowed by
law or its agreements with Lessee, to take possession of the Leased Premises and manage
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the same and collect rents subject to paying the rent required pursuant to the terms of this
Lease.
1.
No Leasehold Mortgagee or other person succeeding to the Leasehold
Estate through or subsequent to an Enforcement Proceeding shall be liable under
this Lease, unless and until such time as it becomes the owner of the Leasehold
Estate, and then only for such obligations of Lessee which accrue during the period
while it remains the owner of the Leasehold Estate.
2.
Notwithstanding any provision in this Lease to the contrary, in the event
of any casualty to or condemnation of the Leased Premises or any portion thereof and
if allowed by law or its agreements with Lessee, the most senior Leasehold
Mortgagee (or such other Leasehold Mortgagee, in order of lien priority, if the
Leasehold Mortgagee having the most senior lien shall not request or shall not be
permitted by law or its agreements with Lessee to do so) shall be permitted to receive
insurance proceeds and/or condemnation awards otherwise payable to Lessee.
(F)
Lessor, upon the request of Lessee or any Leasehold Mortgagee, shall
otherwise reasonably cooperate with Lessee in allowing any Leasehold Mortgagee from
time to time to request reasonable modifications to the provisions of this Section 9 , if such
modifications or amendments do not, , materially affect Lessee's obligations or materially
affect Lessor's rights under this Lease.
(G)
Any notices to be sent to any Leasehold Mortgagee shall be sent to the
addressees and at the addresses designated by such Leasehold Mortgagee from time to
time, by any method permitted for notices under Section 16 of this Lease.

10.

INSURANCE INDEMNITY.

(A)
Insurance. Lessee shall maintain, or cause to be maintained, not less than the
following insurance coverages: Lessee shall furnish Lessor with a certificate of insurance and,
upon Lessor's request, copies of all insurance policies and endorsements thereto evidencing
the coverages stated below. The insurance certificates and policies shall provide that no
cancellation of modification of the policies shall occur without at least 30 days' written notice
to Lessor. Lessor shall not commence any services under this Agreement until evidence of
the required insurance is received and approved by Lessor. Lessor shall be named on the
policies required by sections (b) and (d) as additional insured and, if the Village is Lessor, as
follows: “The Village of Roselle, its corporate authorities, officers, boards, commissions,
employees, attorneys, agents, volunteers, and representatives are made additional insured
with respect to any and all claims which arise out of, or are in any way related to, the
operations of the insured.” No policy shall require contribution by Lessor’s insurance.
(a)
Worker's Compensation insurance with limits as required by the applicable
statutes of the State of Illinois. The Employer's Liability coverage under the Worker's
Compensation policy shall have limits of not less than $500,000 each accident/injury;
$500,000 each employee/disease; $500,000 policy limit.
(b)

Commercial general liability insurance protecting Lessor against any and all
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public liability claims which may arise in the course of performance of this Agreement. The
limits of liability shall be not less than $2,000,000 each occurrence bodily injury/property
damage combined single limit and $4,000,000 aggregate bodily injury/property damage
combined single limit. The policy of commercial liability insurance shall include contractual
liability coverage and an endorsement naming Lessor as an additional insured as well as
special peril (formerly known as "all-risk") full replacement cost insurance, including coverage for
explosion and collapse, on the Garage, naming Lessor and Lessee as their interests may appear;

(c)
Commercial automobile liability insurance covering Lessee's owned, nonowned and leased vehicles which protects Lessee against automobile liability claims whether
on or off of Lessor's premises with coverage limits of not less than $1,000,000 per accident
bodily injury/property damage combined single limit. The policy of commercial liability
insurance shall include contractual liability coverage and an endorsement naming Lessor as
an additional insured.
(d)
Umbrella or Excess liability insurance with limits of not less than $1,000,000 per
occurrence bodily injury/property damage combined single limit. The Umbrella or Excess
coverage shall apply in excess of the limits stated in subparagraphs (B) and (C) above, and
shall either include an endorsement naming Lessor as an additional insured or provide
"following form" coverage for the primary insurance.
(e)
Lessee shall require its tenants sign a release and agreement to defend,
indemnify and hold Lessor, its corporate authorities, officers, employees, attorneys,
agents, and representatives, harmless from any and all liabilities, claims, injuries or
damages of whatever nature, arising from, as a result on account of, directly or indirectly,
while parking in the garage and that any liabilities, claims, injuries, or damages that may
occur to their vehicle(s) or its contents are the tenant’s sole responsibility except for
matters arising solely from the gross negligence or willful misconduct of Lessor; provided,
however, Lessee shall have no obligation to provide an indemnity from its lender or the
United States Department of Housing and Urban Development (the insured of Lessee’s
mortgage loan).
(f)
Indemnity. Lessor assumes no responsibility for any acts, errors or omissions
of Lessee or any employee, agent, representative or any other person acting or purporting
to act for or on behalf of Lessee. Lessee shall defend, indemnify and hold Lessor, its
employees, agents, contractors and subcontractors ("Indemnified Parties") harmless from
and against all costs (including without limitation legal costs), losses, claims, demands,
actions, suits, judgments, claims for relief, damages and liability suffered or incurred by or
asserted against the Indemnified Parties or any one or more of them as a result of or
arising from the acts of Lessee, its agents, employees, licensees, invitees, contractors,
subcontractors or anyone else acting at the request of Lessee in connection with Lessee's
activities at or with respect to the Garage Site or in connection with any breach by Lessee
under this Lease; excluding, however, any of the foregoing caused by the negligence or
willful misconduct of the Indemnified Parties and provided no indemnities shall apply to the
United State Department of Housing and Urban Development ("HUD").
(g)

Insurance Escalator. The foregoing minimum insurance requirements may be
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increased by Lessor in its reasonable discretion to reflect insurance industry or unit of
government insurance trends at the time of the increase.
(B) Lessor shall maintain, or cause to be maintained commercial general liability
insurance protecting Lessee against any and all public liability claims which may arise in the
course of performance of this Agreement. The limits of liability shall be not less than
$2,000,000 each occurrence bodily injury/property damage combined single limit and
$4,000,000 aggregate bodily injury/property damage combined single limit. The policy of
commercial liability insurance shall include contractual liability coverage and an
endorsement naming Lessee as an additional insured as well as special peril (formerly
known as "all-risk") full replacement cost insurance, including coverage for explosion and
collapse, on the Garage, naming Lessor and Lessee as their interests may appear;

11.

DEFAULT REMEDIES

(A)
Default. Each of the following shall constitute an event of default by Lessee
under this Lease:
If Lessee fails to pay rent or any other sum payable to Lessor hereunder when
due, and such failure to pay continues for longer than thirty (30) days after Lessee receives
written notice thereof from Lessor;
(ii)
If Lessee fails to perform or observe any of the other covenants, terms or
conditions contained in this Lease, and such failure continues for longer than thirty (30)
days after written notice thereof from Lessor; provided, however, that if such failure is not
reasonably susceptible of being cured within such thirty (30) day period, an event of
default shall not be deemed to have occurred if Lessee commences to cure such failure
within such thirty (30) day period and proceeds to remedy the failure with reasonable
diligence. The foregoing notwithstanding, if the failure creates a threat of imminent harm to
persons or property or otherwise constitutes an emergency as reasonably determined by
Lessor, an event of default shall be deemed to have occurred if Lessee fails to address
such condition immediately upon receipt of written notice from Lessor of such imminent
harm or emergency (an "Emergency Situation Default"); and
(iii)
The commencement of levy, execution or attachment proceedings against
Lessee, or any of the assets of Lessee, or the application for or appointment of a liquidator,
receiver, custodian, sequester, conservator, trustee, or other similar judicial officer; or the
insolvency in the bankruptcy or equity sense, of Lessee; or the assignment for the benefit of
creditors, or the admission in writing of an inability to pay debts generally as they become
due, or the ordering of the winding-up or liquidation of the affairs of Lessee; or the
commencement of a case by or against Lessee under any insolvency, bankruptcy, creditor
adjustment, debtor rehabilitation or similar laws, state or federal, or the determination by
any of them to request relief under any insolvency, bankruptcy, creditor adjustment, debtor
rehabilitation or similar proceeding, state or federal, including, without limitation, the consent
by any of them to the appointment of or taking possession by a receiver, liquidator,
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assignee, trustee, custodian, sequester or similar official for it or for any of its respective
property or assets (unless, in the case of involuntary proceedings with respect to any of the
proceedings set forth in this subsection (iii), the same shall be dismissed within ninety (90)
days after institution) (individually and collectively, "Insolvency Event").
Notwithstanding the foregoing or anything to the contrary contained herein, Lessee
shall not be in default of any obligation hereunder if and for so long as Lessee is unable
to perform such obligation due to one or more events of Force Majeure.
(B)
In the Lessor shall default in its obligations to maintain the Garage Site and
such failure materially impairs the ability of Lessee or its tenants to use the Leased
Premises as provided herein for a period exceeding ten (10) business days after notice of
such failure from Lessee to Lessor, Lessee shall have, in additional to all other rights and
remedies at law or equity, the right to seek specific performance of such obligations. In
addition, in the event that the Lessor is not a governmental entity and such Lessor shall
default in its obligations to maintain the Garage Site and such failure materially impairs
the ability of Lessee or its tenants to use the Leased Premises as provided herein for a
period exceeding ten (10) business days after notice of such failure from Lessee to
Lessor, then Lessee shall have, in additional to all other rights and remedies provided
hereunder the right to perform such maintenance and that any costs of such repair shall
be promptly reimbursed by Lessor.
(C) Remedies. Upon the occurrence of an event of default that continues
beyond the applicable notice and cure period (if any) provided for under Section 11(A)
above, Lessor shall be entitled to (i) terminate this Lease by giving Lessee written notice
thereof except in connection with an Emergency Situation Default, (ii) take such actions
in the way of "self-help" as Lessor determines to be reasonably necessary or appropriate
to cure or lessen the impact of such default, all at the expense of Lessee, and
(iii) exercise any and all other rights and remedies under this Lease or available at law or
in equity, including without limitation pursuing an action for specific performance; all such
rights and remedies being cumulative. Lessee shall be liable for all costs and damages,
including without limitation legal fees, suffered or incurred by Lessor as a result of a
default of Lessee under this Lease or Lessor’s enforcement or termination of this Lease.
Lessee shall pay all such costs and damages within thirty (30) days after receiving
documentation from Lessor of the amount due. The failure of Lessor to insist upon the
strict performance of any covenant or duty or to pursue any remedy under this Lease
shall not constitute a waiver of the breach of such covenant or of such remedy. Nothing
contained in this Lease shall limit or prejudice the right of a party to prove and obtain as
damages incident to a termination of this Lease in any bankruptcy, reorganization or
other court proceedings, the maximum amount allowed by any statute or rule of law in
effect when such damages are to be proved.
(D)
Rights of Leasehold Mortgagees. Notwithstanding Lessor's termination
rights provided or in Section 11(C) above, prior to exercising such termination rights
Lessor shall provide each Leasehold Mortgagee with notice and an opportunity to cure as
described in Section 9(B) above.
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12.

ASSIGNMENT AND SUBLETTING .

Lessee shall have the right, with prior written consent of Lessor, to sell, assign,
convey or otherwise transfer its interest in the Lease to any person, corporation or other
entity provided that the transferee shall assume all of the obligations and covenants to be
performed by Lessee under this Lease, at the time of the transfer of the Lease, and in the
event of such transfer the transferor shall be relieved of its obligations hereunder from and
after the date of such assignment and assumption provided that the Lessee’s successor is
a commercially reasonable successor.

13.

ESTOPPEL CERTIFICATES

Within fifteen (15) days after written request from the other party, each party shall
execute and deliver to the requesting party an estoppel certificate (i) certifying that this
Lease is unmodified and in full force and effect (or if there have been modifications, that the
same is in full force and effect as modified and stating the modifications), (ii) stating, to the
best of such party's knowledge, whether or not the requesting party is in default under this
Lease, and, if so, specifying the nature of such default, and (iii) covering such other matters
pertaining to this Lease as the requesting party may reasonably request and in the form
attached hereto as on Exhibit E, attached hereto and by reference incorporated herein. The
estoppel certificate shall not constitute a warranty but shall be based on the party’s actual
knowledge.

14.

SURRENDER' HOLDOVER

(A)
Holdover. If Lessee fails to surrender possession of the Garage Site to
Lessor at the end of the Term, or upon an event of default such holdover shall be deemed
as creating a holdover tenancy on all of the same terms and conditions as set forth herein
(except for the duration of the Term) and shall be subject to any enhanced rent due as a
result of Illinois law at the time, and shall be terminable by Lessor at any time by giving
written notice thereof to Lessee. Lessee shall also be liable for all costs and damages
suffered or incurred by Lessor as a result of Lessee's holding over.

15.

NOTICES

All notices required to be given to any party under this Lease shall be in writing and
(i) personally delivered, (ii) deposited in the United States mail, first class, postage prepaid,
or (iii) delivered by a nationally recognized overnight courier service, or by electronic
transmission to the e address set forth below or as may be changed by a party but only with
the other parties acknowledgement of the change to the parties at the following addresses
or such other address as either party may specify from time to time by notice to the other.
Notices shall be deemed given upon receipt or twenty four (24) business hours after
delivery, whichever occurs first.
If intended for Lessor:

If intended for Lessee:
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400 Roselle LLC

16.

COVENANT OF QUIET ENJOYMENT

Lessor covenants and agrees that Lessee shall, during the Term, peaceably and
quietly have, hold and enjoy the Leased Premises subject to the terms, covenants,
conditions, provisions and agreements hereof.

17.

GENERAL PROVISIONS

(A)
Entire Agreement. This Lease (including the exhibits hereto, the HUD Lease
Addendum and the other agreements referred to herein) contains the entire agreement
between the parties with respect to the subject matter hereof and from and after the
Commencement Date supersedes any prior lease of agreement and any and all prior
amendments discussions, negotiations, representations or agreements, written or oral,
between them respecting the subject matter hereof, and from and after the
Commencement Date, the parties hereto need only refer to this Lease for their respective
rights and obligations.
(B)
Amendments. This Lease may be amended only by a written amendment
legally authorized and signed by both parties.
(C)
Governing Law. This Lease shall be governed by and construed in accordance
with the laws of the State of Illinois. All actions regarding this Lease shall be brought in the
18 th Judicial Circuit Court, DuPage County, Illinois or the district courts for the Northern
District of Illinois and Lessee agrees that venue in such courts is proper provided that if
HUD ever succeeds to Lessee’s interest under this Lease, or is party to any litigation
involving this Lease, this section shall not apply. The parties hereby waive trial by jury with
respect to any and all disputes arising under this Lease.
(D)
Binding Agreement. This Lease shall be binding upon and shall inure to the
benefit of and be enforceable by and against the parties and their respective successors
and permitted assigns.
(E)
Captions. The captions of the various Sections of this Lease are not part of the
context hereof and are only guides to assist in locating such sections and Sections and
shall be ignored in construing this Lease.
(F)
Severability. If any part of this Lease is held to be void, illegal or unenforceable
by a court of law, such part shall be deemed severed from this Lease, and the balance of
this Lease shall remain in full force and effect.
(G)
office.

Recording. This Lease shall be recorded in the DuPage County Recorder's
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(H)
Time. Time is of the essence with respect to the performance by the parties of
their respective obligations under this Lease.
(I)
No Third Party Beneficiaries. The parties hereby agree that, except for the
rights of Leasehold Mortgagees under Section 9 hereof, no third party beneficiary rights are
intended to be created by this Lease
(J)
No Brokers. Lessor and Lessee represent to each other that they have not
dealt with a real estate broker, salesperson or other person who might claim entitlement to
a fee or other compensation as a result of the parties' execution of this Lease.

(K)
Official Capacity. All representations, warranties, covenants, agreements and
obligations of Lessor under this Lease shall be effective to the extent authorized and
permitted by applicable law. None of those representations, warranties, covenants,
agreements or obligations shall be deemed to be a representation, warranty, covenant,
agreement or obligation of any present or future member, officer, agent or employee of
Lessor in other than his or her official capacity. No official executing or approving Lessor’s
participation in this Lease shall be personally liable under this Lease.
(L)
Representation as to Authority. Lessor and Lessee each represents to the
other that it has the power and authority to enter into and perform its obligations under this
Lease without the consent of anyone who is not a party to this Lease (or, with respect to
Lessee, HUD’s consent has been obtained) and that the execution and performance of this
Lease have been duly authorized by all necessary actions on the part of the performing
party.
(M)
Good Faith Fair Dealing and Reasonableness. Wherever a party's consent or
approval is required, unless this Lease expressly provides, otherwise, such consent or
approval shall not be unreasonably withheld, conditioned or delayed. Whenever the
provisions of this Lease allow Village or Lessee to perform or not perform some act at its
option, in its judgment, or to its satisfaction, the decision of Village and Lessee to perform
or not perform such act must be commercially reasonable unless this Lease expressly
provides otherwise.
(N)

Limitations on Liability.

(i) Village’s Liability. Notwithstanding anything contained in this Lease to the
contrary, the liability of Village (and its predecessors or successors) to Lessee (or any
person or entity claiming by, through or under Lessee) shall be solely for the specific
performance of all terms and conditions of this Lease.
(ii)
Lessee's Liability. Notwithstanding anything contained in this Lease to
the contrary, the liability of Lessee (and its predecessors or successors) to Village (or
any person or entity claiming by, through or under Village for any monetary damages
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arising from any default by Lessee under the terms of this Lease or any matter
relating to or arising out of the occupancy or use of the Premises and/or other areas
of the Project shall be limited to Village's actual direct, but not consequential, punitive
or incidental damages therefor.
(O)
Village’s Lien. Village hereby forever waives and releases any and all landlord's
liens and any and all other statutory or other rights of a landlord to encumber any property
of Lessee on account of this Lease. Notwithstanding the foregoing, in no event shall Village
be deemed to have waived or released any judgment lien that may be hereafter obtained.
(P)

Exhibits. The following Exhibits are attached hereto and made a part hereof:

Exhibit A: Legal Description of Garage Site
Exhibit B: Legal Description of Residential Site
Exhibit C: Location of Base Spaces and
Additional Spaces
Exhibit D: Metra Easement
Exhibit E: Form of Estoppel Certificate
SIGNATURES ON FOLLOWING PAGE
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In Witness of the foregoing, the undersigned have executed this Lease as of the date
first written above.

VILLAGE:
___________________
By:

_____________

LESSOR:

STATE OF ILLINOIS
COUNTY OF DUPAGE
I,
, a Notary Public in and for said County, in the State aforesaid,
DO HEREBY CERTIFY that
personally known to me to be the
same person whose name is subscribed to the foregoing instrument, appeared before
me this day in person and acknowledged that he signed and delivered the said
instrument as his own free and voluntary act, and as the free and voluntary act for the
uses and purposes therein set forth.
GIVEN under my hand and notarial seal this

My Commission Expires:

day of

2022.

LESSEE:
400 ROSELLE LLC, a limited liability company
By
Name: Tim Knudson
Title: Manager

STATE OF ILLINOIS
COUNTY OF
I,
, a Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY that
personally known to me
to be the same person whose name is subscribed to the foregoing instrument, appeared
before me this day in person and acknowledged that he signed and delivered the said
instrument as his own free and voluntary act, and as the free and voluntary act for the uses
and purposes therein set forth.
GIVEN under my hand and notarial seal this

My Commission Expires:

day of

2022.

EXHIBIT A
Legal Description of Garage Site

LOT 2 IN METRO 19 SUBDIVISION, BEING A PART OF THE SOUTHWEST QUARTER OF
SECTION 2, TOWNSHIP 40 NORTH, RANGE 10 EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREOF RECORDED APRIL __, 2022 AS DOCUMENT
~__________, IN DUPAGE COUNTY, ILLINOIS.

EXHIBIT A
Legal Description of Residential Site

LOT 1 IN METRO 19 SUBDIVISION, BEING A PART OF THE SOUTHWEST QUARTER OF
SECTION 2, TOWNSHIP 40 NORTH, RANGE 10 EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREOF RECORDED APRIL __, 2022 AS DOCUMENT
~__________, IN DUPAGE COUNTY, ILLINOIS.

EXHIBIT C
Location of Base Spaces and Additional Spaces

EXHIBIT D
Metra Easement

EXHIBIT E
Form of Estoppel Certificate

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:
________________________________
________________________________
________________________________

MEMORANDUM OF PARKING GARAGE LEASE,
OPERATING AND MAINTENANCE AGREEMENT
(Lawrence Avenue Garage)
THIS MEMORANDUM OF PARKING GARAGE LEASE, OPERATING AND
MAINTENANCE AGREEMENT (this “Memorandum”) is made and entered into as of
______________, ___, 202__ by and between the [TBD] (“Lessor”), and 400 ROSELLE LLC,
an Illinois limited liability company (“Lessee”).
W I T N E S S E T H:
WHEREAS, Lessor owns that certain real property in the Village of Roselle, County of
DuPage, State of Illinois commonly known as 525 Lawrence Avenue being more particularly
described as Lot 2 on Exhibit A attached hereto and made a part hereof (the “Property”) and
Lessee owns that certain real property in the Village of Roselle, County of DuPage, State of
Illinois being more particularly described as Lot 1 on Exhibit B;
WHEREAS, Lessor and Lessee entered into a certain Parking Garage Lease, Operating
and Maintenance Agreement dated ___________________, 202__ (the “Lease”) whereby Lessee
leased a portion of the Property (the “Premises”) from Lessor; and
WHEREAS, Lessor and Lessee desire to evidence the Lease in the official records
maintained by the Office of the Recorder of Deeds for the County of DuPage, State of Illinois by
this Memorandum.
NOW, THEREFORE, for good and sufficient consideration acknowledged in the Lease,
Lessor has demised, leased and let unto Lessee the Premises, as follows:
1.
Defined Terms. Initially capitalized terms used but not defined herein shall have
the meanings set forth in the Lease.
2.
Term. The Term of the Lease shall begin on the Commencement Date and end on
____________________. Subject to the terms and conditions set forth in the Lease, Tenant has
two (2) options to extend the Term of the Lease for ten (10) years each.
3.
HUD Addendum. The Lease is subject to a certain HUD Lease Addendum

(HUD-92070M) attached thereto and by reference incorporated therein which provides for,
among other things, an option for HUD to purchase Lessor’s interest in the Property under
certain circumstances.
3.
Lease Incorporation; Purpose of Memorandum. This Memorandum is subject to
all conditions, terms and provisions of the Lease, which agreement is hereby adopted and made a
part hereof by reference to the same, in the same manner as if all the provisions thereof were set
forth herein in full. This Memorandum has been executed for the purpose of recordation in order
to give notice of all of the terms, provisions and conditions of the Lease, and is not intended, and
shall not be construed, to define, limit, or modify the Lease. This Memorandum is not a
complete summary of the Lease, nor shall any provisions of this Memorandum be used in
interpreting the provisions of the Lease.
4.
Conflict. In the event of a conflict between the terms of the Lease and this
Memorandum, the Lease shall prevail. Reference should be made to the Lease for a more
detailed description of all matters contained in this Memorandum.
5.
Exhibits and Recitals. Each exhibit attached to and referred to in this
Memorandum is hereby incorporated by reference. The recitals are incorporated herein by
reference as matters of contract and not mere recital.
6.
Counterparts. This Memorandum may be executed in as many counterparts as
may be deemed necessary and convenient, and by the different parties hereto on separate
counterparts, each of which, when so executed, shall be deemed an original, but all such
counterparts shall constitute one and the same instrument.
IN WITNESS WHEREOF, Lessor and Lessee have executed this Memorandum effective
as of the date first written above.

“LESSOR”:

“LESSEE”:

Village of Roselle, an Illinois municipal
corporation

400 Roselle LLC, an Illinois limited liability
company

By:
Name:
Title:

By:
Name:
Title:

STATE OF ILLINOIS

)
)

COUNTY OF DUPAGE

)

This instrument was acknowledged before me on the _____ day of __________________,
2021 by _______________, the ______________ of the Village of Roselle, an Illinois municipal
corporation, who on behalf of said Village did acknowledge that he as such _______ being so
authorized to so execute this Memorandum of Parking Garage Lease, Operating and Maintenance
Agreement for the purposes therein contained by signing the name of said Village as the
________thereof.

_________________________________
Notary Public
(Notary Seal)

STATE OF ILLINOIS
COUNTY OF COOK

)
)
)

This instrument was acknowledged before me on the _____ day of __________________,
2021 by Stewart W. Mills, a Manager of 400 Roselle LLC, an Illinois limited liability company,
who on behalf of Lessee did acknowledge that he as such a Manager being so authorized to so
execute this Memorandum of Parking Garage Lease, Operating and Maintenance Agreement for the
purposes therein contained by signing the name of the corporation by himself as a Manager of said
limited liability company.

_________________________________
Notary Public
(Notary Seal)

EXHIBIT A
LESSOR PROPERTY

LOT 2 IN METRO 19 SUBDIVISION, BEING A PART OF THE SOUTHWEST
QUARTER OF SECTION 2, TOWNSHIP 40 NORTH, RANGE 10 EAST OF THE
THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF
RECORDED APRIL __, 2022 AS DOCUMENT ~__________, IN DUPAGE
COUNTY, ILLINOIS.

EXHIBIT A
LESSEE PROPERTY

LOT 1 IN METRO 19 SUBDIVISION, BEING A PART OF THE SOUTHWEST
QUARTER OF SECTION 2, TOWNSHIP 40 NORTH, RANGE 10 EAST OF THE
THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF
RECORDED APRIL __, 2022 AS DOCUMENT ~__________, IN DUPAGE
COUNTY, ILLINOIS.
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Lease Addendum Multifamily

U.S. Department of Housing
and Urban Development
Office of Housing

OMB Approval No. 2502-0598
(Exp. 9/30/2021)

Warning: Federal law provides that anyone who knowingly or willfully submits (or causes to submit) a document containing any
false, fictitious, misleading, or fraudulent statement/certification or entry may be criminally prosecuted and may incur civil
administrative liability. Penalties upon conviction can include a fine and imprisonment, as provided pursuant to applicable law, which
includes, but is not limited to, 18 U.S.C. 1001, 1010, 1012; 31 U.S.C. 3729, 3802, 24 C.F.R. Parts 25, 28 and 30, and 2 C.F.R. Parts
180 and 2424.

Project Name: Metro 19 Apartments
HUD Project No: 071-35926

THIS LEASE ADDENDUM is attached to and made part of that certain Parking
Garage Lease, Operating, and Maintenance Agreement entered into on the ____
day of ______, 202__, between [TBD} ("Landlord") and 400 ROSELLE, LLC, an
Illinois limited liability company ("Tenant") (collectively, the “Parties”) (the
“Lease”).
The Lease Addendum is required in connection with a mortgage loan insured by
the U.S. Department of Housing and Urban Development (“HUD”) for multifamily
projects pursuant to the National Housing Act, as amended, found at 12 U.S.C. § 1701,
et seq. (“Act”), and made by the following HUD-approved lender, Merchants Capital
Corp. (“Lender”). The insured loan is secured by a Security Instrument on the
leasehold estate set forth in the Lease.
The definition of any capitalized term or word used in this Lease Addendum and
not otherwise defined can be found in the Security Instrument and/or Note between
Lender and Tenant; or the Regulatory Agreement between Tenant and HUD. The
terms “HUD” and “Lender” as used in the Lease Addendum shall also include their
successors and assigns, and the Tenant is the same legal entity as the Borrower under
the Security Instrument. All references to “days” in this Lease Addendum shall mean
calendar days.
Notwithstanding anything else in the Lease to which this Lease Addendum is
attached, and for valuable consideration, the receipt and sufficiency of which the Parties
hereto hereby acknowledge and agree, and to induce the Lender to make the Loan to
the Tenant described in the Security Instrument, and to induce HUD to insure said
Loan, so long as this leasehold estate is subject to a security instrument insured,
reinsured, or held by HUD or given to HUD in connection with a resale, or the Property
is acquired and held by HUD because of a default under the Security Instrument,
Landlord and Tenant acknowledge and agree to the following provisions.
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The leasehold estate consists of the legally described land and includes all
buildings, improvements, alterations, and fixtures now or in the future located on the
legally described land. The Tenant does not own any of the buildings, improvements,
alterations or fixtures. As such, the term “Property” means the legally described land
in the Lease including the buildings, improvements, alterations and fixtures now or in
the future located on the land.
1. Compliance with HUD Requirements. Pursuant to the Act, the following
provisions may not be waived under any circumstances, whether for a new lease or
an existing lease:
(a) the term of the Lease and other Lease provisions comply with the section of
the Act and related federal regulations under which the Note is endorsed for
mortgage insurance;
(b) the Landlord owns the Property in fee simple, and the leasehold estate is
directly by the Landlord to the Tenant;
(c) the leasehold estate underlying the Lease constitutes a mortgageable real
property interest under state law;
(d) the Lease and related Lease documents do not conflict with any Program
Obligations [1] promulgated by HUD with respect to such mortgage insurance;
and
(e) all ground rent amounts have prior written approval by HUD.
2. Modifications. The Lease and this Lease Addendum shall not be modified without
the written consent of HUD and Lender. Modifications of the Lease and this Lease
Addendum that are not authorized in writing by HUD and Lender are void and
unenforceable.
3. Conflict Provision. The provisions of this Lease Addendum benefit Lender and
HUD and are specifically declared to be enforceable against the parties to the Lease
and all other persons by Lender and HUD. In the event of any conflict, inconsistency
or ambiguity between the provisions of this Lease Addendum and the provisions of
any other part of the Lease, the provisions of this Lease Addendum shall prevail and
control.

[1]

“Program Obligations” means (1) all applicable statutes and any regulations issued by the Secretary pursuant
thereto that apply to the Project, including all amendments to such statutes and regulations, as they become
effective, except that changes subject to notice and comment rulemaking shall become effective only upon
completion of the rulemaking process, and (2) all current requirements in HUD handbooks and guides, notices, and
mortgagee letters that apply to the Project, and all future updates, changes and amendments thereto, as they
become effective, except that changes subject to notice and comment rulemaking shall become effective only upon
completion of the rulemaking process, and provided that such future updates, changes and amendments shall be
applicable to the Project only to the extent that they interpret, clarify and implement terms in this Lease Addendum
rather than add or delete provisions from such document. Handbooks, guides, notices, and mortgagee letters are
available on “HUDCLIPS,” at www.hud.gov.
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4. Recording. The full Lease agreement and incorporated HUD Lease Addendum, or
a memorandum of lease (if permitted under state law), must be recorded in the
applicable land records office. If a memorandum of lease or a short form lease is to
be recorded, it must set forth the following information, in addition to compliance with
state law requirements:
(a)
(b)
(c)
(d)
(e)

names of the Parties;
legal description;
term and renewals;
reference to the HUD Lease Addendum; and
specific reference to HUD’s option to purchase in Section 7 (unless Section 7
is expressly waived in writing by HUD in accordance with Program
Obligations).

5. Estoppel Certificate. As a condition of HUD’s acceptance of a lease transaction,
an estoppel certificate identifying the Lease documents and signed by the Landlord,
dated within thirty (30) days of the Note endorsement, must be provided to Lender
and HUD at closing. The Landlord must confirm in writing to Lender and HUD that
the Security Instrument is authorized, the Lease is in full force and effect, there are
no defaults or pending defaults under the Lease or conditions that would give rise to
defaults given the passage of time, and that the description of the Property is
correct. The document must provide the language required by 24 CFR Section
200.62, and also include the “Warning” language found at the beginning of this
Lease Addendum.
Upon a reasonable request from Tenant, Lender, or HUD, Landlord further agrees to
promply provide from time to time an estoppel certificate to confirm the terms of, and
no default under, the Ground Lease.
6. Consent for Mortgage. Landlord agrees that the Tenant is authorized to obtain a
loan, the repayment of which is to be insured by HUD and secured by the Security
Instrument on this leasehold estate. The Tenant is further authorized to execute all
documents necessary as determined by HUD and otherwise to comply with Program
Obligations for obtaining such an insured loan.
7. HUD Option to Purchase. In the event that HUD acquires title to this leasehold
estate or otherwise acquires title to the Tenant's interest herein, HUD shall have the
option to purchase good and marketable fee simple title to the Property and
Landlord's interest, if any, in the Improvements, free of all liens and encumbrances
except such as may be waived or accepted by HUD. Such option shall be exercised
within twelve (12) months after HUD so acquires such leasehold estate or the
Tenant's interest. The purchase price shall be the sum of Six Million Four Hundred
Twenty-Six Thousand and 00/100 Dollars ($6,426,000.00), payable in cash, by
check drawn on the U.S. Treasury, by electronic funds transfer or by wire transfer,
provided all ground rents are paid to date of transfer of title. HUD shall, within said
twelve (12) months, give written notice to the Landlord of its election to exercise said
option to purchase. The Landlord shall, within thirty (30) days after HUD gives such
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notice, execute and deliver to HUD a warranty deed of conveyance to HUD as
grantee conveying the said fee simple interest and any interest in Tenant’s
Improvements. Nothing in this Section 7 shall require the Landlord to pay any taxes
or assessments that were due and payable by the Tenant. This Section shall be null
and void in the event that the Village of Roselle, Illinois is the owner of the Property
and is subject to rights of the Village of Roselle, Illinois, to purchase the Property
pursuant to that certain Purchase and Sale Agreement by and between 400 Garage
LLC, an Illinois limited liability company, and the Village of Roselle, Illinois dated
April ___, 2022 and to lease the Property pursuant to that certain Agreement to
Construct and Lease Upon Completion by and between 400 Garage LLC, an Illinois
limited liability company, the Village of Roselle, Illinois, Merchants Bano Indiana and
Tenant dated April ___, 2022.
8. Conveyance by Tenant. If approved in writing by HUD in advance, the Tenant may
convey, assign, transfer, lease, sublease or sell all or any part of its leasehold
interest in the Property without the need for approval or consent by any other person
or entity.
9. Insurance.
(a) Insurance policies shall be in an amount, and with such company or
companies and in such form, and against such risks and hazards, as shall be
approved by Lender and HUD.
(b) The Landlord shall not take out separate insurance concurrent in form or
contributing in the event of loss with that specifically required to be furnished
by the Tenant to Lender. The Landlord may at its own expense, however,
take out separate insurance which is not concurrent in form or not contributing
in the event of loss with that specifically required to be furnished by the
Tenant to Lender.
10. Condemnation.
(a) If all or any part of the Property shall be taken or damaged by condemnation,
that portion of any award attributable to the Tenant's interest in the Property
or leasehold estate or damage to the Tenant's interest in the Property or
leasehold estate shall be paid to Lender or otherwise disposed of as may be
provided in the Security Instrument. Any portion of the award attributable
solely to the Landlord’s interest shall be paid to the Landlord. After the date
of taking, the annual rent shall be reduced ratably by the proportion which the
award paid to the Landlord bears to the total value of the Property as
established by the amount HUD is to pay, as set forth in Section 7 of this
Lease Addendum.
(b) In the event of a negotiated sale of all or a portion of the Property, in lieu of
condemnation, the proceeds shall be distributed and annual rent reduced as
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provided in cases of condemnation above, but the approval of HUD and
Lender shall be required as to the amount and division of the payments to be
received.
11. Tenant Default on Lease; Cure Rights; Termination. The Landlord may
terminate the Lease prior to the expiration day of the full term of this Lease
(“Expiration Date”) after a Tenant default under this Lease (“Lease Event of
Default”), but only under the following circumstances and procedures.
(a) If any Lease Event of Default shall occur, then and in any such event, the
Landlord shall at any time thereafter during the continuance of such Lease
Event of Default and prior to any cure, give written notice of such default(s)
(“Notice of Default”) to the Tenant, Lender, and HUD, specifying the Lease
Event of Default and the methods of cure, or declaring that a Lease Event of
Default is incurable. If the Lease Event of Default is a failure to pay money,
the Landlord shall specify and itemize the amounts of such default. Failure to
pay money shall be specified as a separate default and not combined with a
non-monetary Lease Event of Default.
(b) Within sixty (60) days from the date of giving the Notice of Default to the
Tenant, the Tenant must cure a monetary default by paying the Landlord all
amounts specified in the Notice of Default and must cure any specified Lease
Event of Default that is capable of being cured within such period.
(c) During the period of one hundred-eighty (180) days commencing upon the
date Notice of Default was given to Lender and HUD, Lender or HUD may:
(1) cure any Lease Event of Default; and
(2) commence foreclosure proceedings or institute other state or federal
procedures to enforce Lender’s or HUD's rights with respect to the
leasehold estate.
(d) If HUD or Lender commences foreclosure or other enforcement action within
such one hundred-eighty (180) days, then its cure period shall be extended
during the period of the foreclosure or other action and for 90 days after the
ownership of the Tenant's rights under the Lease is established in or assigned
to HUD or such Lender or a purchaser at any foreclosure sale pursuant to
such foreclosure or other action. The transfer of the Tenant's rights under the
Lease to Lender, HUD or purchaser, pursuant to such foreclosure or other
action shall be deemed a termination of any incurable Lease Event of Default
and such terminated Lease Event of Default shall not give the Landlord any
right to terminate the Lease. Such purchaser may cure a curable Lease
Event of Default within said ninety (90) days.
(e) If the Tenant, Lender or HUD reasonably undertake to cure any Lease Event
of Default during the applicable cure period and diligently pursues such cure,
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the Landlord shall grant such further reasonable time as is necessary to
complete such cure. If after the expiration of all of the foregoing cure periods,
no cure or termination of an existing Lease Event of Default has been
achieved as aforesaid, then and in that event, the Lease shall terminate, and,
on such date, the term of this Lease shall expire and terminate and all rights
of the Tenant under the Lease shall cease. All costs and expenses incurred
by or on behalf of the Landlord (including, without limitation, reasonable
attorneys' fees and expenses) occasioned by any default by the Tenant under
this Lease shall constitute additional rent hereunder. The Landlord shall have
no right to terminate this Lease except as provided in this Section 11.
12. Lender/HUD Option for New Lease.
(a) Upon termination of this Lease pursuant to Section 11 above, the Landlord
shall immediately seek to obtain possession of the Property. Upon acquiring
such possession, the Landlord shall notify HUD and Lender in writing. Lender
and HUD shall each have six (6) months from the date of receipt of such
notice of acquisition to elect to take, as Tenant, a new lease on the Property.
(b) Such new lease shall have a term equal to the unexpired portion of the term
of this Lease immediately prior to such termination and shall, except as
otherwise provided herein, be on the same terms and conditions as contained
in this Lease, including without limitation, the option to purchase set forth
under Section 7 above, except that Lender’s or HUD's liability for rent shall
not extend beyond their occupancy under such lease. The Landlord shall
tender such new lease to Lender or HUD within thirty (30) days after a
request for such lease and shall deliver possession of the Property
immediately upon execution of the new lease.
(c) Upon executing a new lease, Lender or HUD shall pay to the Landlord any
unpaid rent due or that would have become due under this Lease to the date
of the execution of the new lease, including any taxes which were liens on the
Property and which were paid by the Landlord, less any net rentals or other
income which the Landlord may have received on account of the Property
since the date of default under this Lease.
13. Landlord Cooperation for Needed Authorizations. The Landlord agrees that
within ten (10) days after receipt of written request from the Tenant, it will join in any
and all applications for permits, licenses or other authorizations required by any
Governmental Authority in connection with any work which the Tenant may do
hereunder and will also join in any grants for easements for electric, telephone,
telecommunications, cable, gas, water, sewer and such other public utilities and
facilities as may be reasonably necessary in the operation of the Property and if, at
the expiration of such ten (10) day period, the Landlord shall not have joined in any
such application, or grants for easements, the Tenant shall have the right to execute
such application and grants in the name of the Landlord, and for that purpose, the
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Landlord hereby irrevocably appoints the Tenant as its attorney-in-fact to execute
such papers on behalf of the Landlord, only to the extent that a public body as
Landlord may do so within the exercise of its municipal powers and responsibilities.
14. Taxes. Nothing in this Lease shall require the Tenant to pay any franchise, estate,
inheritance, succession, capital levy or transfer tax of the Landlord or any income
excess profits or revenue tax, or any other tax, assessment charge or levy upon the
rent payable by the Tenant under this Lease.
15. Notices. All notices, demands and requests which are required to be given by the
Landlord, Tenant, Lender or HUD in connection with the Lease and this Lease
Addendum shall be in writing and shall be sent by registered or certified mail,
postage prepaid, and addressed to the address of the party as given in this
instrument unless a request for a change in this address has been sent to the party
giving the notice by registered or certified mail prior to the time when such notice is
given.
All notices shall be addressed as follows:
If to Lender:

Mechants Caprial Corp.
410 Monon Boulevard
5th Floor
Carmel, IN 46032

If to HUD:

Department of Housing and Urban Development
Multifamily Midwest Region
77 West Jackson Blvd.
Chicago, Illinois 60604

If to Tenant:

400 Roselle LLC
2500 S. Highland Ave., Suite 103
Lombard, IL 60148
Attention Tim Knudson

with copies to:

Lawrence Freedman
Ash, Anos, Freedman & Logan
77 West Washington Street
Suite 1211
Chicago, IL 60602

If to Landlord:

[TBD]

16. No Merger. There shall be no merger of this Lease or the leasehold estate created
by this Lease with the fee estate in or ownership of the Property or any interest
therein by reason of the fact that the same person or entity may acquire or hold,
directly or indirectly, this Lease or the leasehold estate hereby created or any
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interest therein and fee estate in or ownership of the Property. No such merger shall
occur unless and until HUD specifically consents and agrees in writing to such
merger.
Each signatory below hereby certifies that each of their statements and
representations contained in the Lease and this Lease Addendum and all their
supporting documentation thereto are true, accurate, and complete. This Lease
Addendum has been made, presented, and delivered for the purpose of influencing an
official action of HUD in insuring the Loan, and may be relied upon by HUD as a true
statement of the facts contained therein.
[signatures on following pages]
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LANDLORD SIGNATURE PAGE TO LEASE ADENDUM
Project Name: Metro 19
HUD Project No: 071-35926
IN WITNESS WHEREOF, the parties hereto have executed this Lease
Addendum as of the day and year first written above.

________________,
_______________________

By: ___________________________________
_____________, ____________

STATE OF _______________

)
) SS:

COUNTY OF _____________

)

Before me, a Notary Public in and for said County and State, personally
appeared ______________, ___________ of of ______________________, who, after
having been duly sworn, acknowledged the execution of the foregoing Lease
Addendum for and on behalf of ____________________.
IN TESTIMONY WHEREOF, I have hereunto subscribed my name and official
seal in said County, State of _______________, as of this ____ day of
_________________, 2022.
My Commission Expires:

______________________

______________________

Notary Signature

County of Residence:
______________________

______________________
Notary Printed
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TENANT SIGNATURE PAGE TO LEASE ADENDUM
Project Name: Metro 19
HUD Project No: 071-35926
IN WITNESS WHEREOF, the parties hereto have executed this Lease
Addendum as of the day and year first written above.

400 ROSELLE, LLC,
an Illinois limited liability company

By:__________________________
Tim Knudson, Manager

STATE OF _______________

)
) SS:

COUNTY OF _____________

)

Before me, a Notary Public in and for said County and State, personally
appeared Tim Knudson, Manager of 400 Roselle, LLC, an Illinois limited liability
company, who, after having been duly sworn, acknowledged the execution of the
foregoing Lease Addendum for and on behalf of 400 Roselle, LLC.
IN TESTIMONY WHEREOF, I have hereunto subscribed my name and official
seal in said County, State of _______________, as of this ____ day of
_________________, 2022.
My Commission Expires:

______________________

______________________

Notary Signature

County of Residence:
______________________

______________________
Notary Printed
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